
lier to sliow tliat tliey caused ter sii'bstantial injury, vsnsata- 
Sbe complains that laDd wortli Es. 40,000  was sold for 
Es. 6,000-odd, [His Lordship discussed the evidence 
and concluded that the land fetched miicli less than its 
value owing to the fault of the appellant herself and 
dismissed the appeal with costs.]

A.S.V.
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APPELLATE CIVIL,

Before Mr. Justice Reilly and Mr. Justice Ancmtakrishna Ayyar.

T H E  M U N ICIPAL COUNCIL^ ANANTAPTJE E epkesented i9 3 i, 
BY ITS Chaiemah (Second Defendant— Uespowdeitt),

A ppellahTj

t).

S A N G A L I V A S U D B V A  KAO (Plaintiff— A ppellant)̂ , 
R espondent.*

Madras District Municipalities Act (V  of 1920), sch. TV, r. 9—  
Enhancement of assessment of property— Noiification under 
r. 9 of sch. IV — Necessity— Notice in conformity with 
requirements of r. 9— WJiat amoimts to— sec. 80 of Act—  
Publication in District Gazette not condition precedent to 
validity of levy of tax under— Revised assessment on which 
tax imposed illegal— Tax-payer liable on old assessment—
Code of Civil Procedure {Act Y  of 1908), sec. 80— Public 
officer— Municipal Council not a.

Under the Madias District Municipalities Act (T  of 1920)
.an enliaii.oeme]it of assessment of propeity is illegal in the 
absence of the notification required by rule 9 of Schedule IV  
of the Act.

A notice that the Municipal Cotincil proposes to revise the 
taxes is not a notice in conformity with the requirements of .

* Lebtera Patent Appeals Nos, 93 and 108 o£ 1930.



M d n i c ip a l  rule 9 of Scliediile IV  of tlie Act j nor is a notice mnning 
A n a n t a p u e  Making changes in the property gutha because the word 

gutha ” is ambigtioas and may mean either asseissinent or tax.
B a o . a  Municipal Council is not a public officer ”  to whom notice

under section 80 of the Oode of Civil Procedure is necessary.
If a revised assessment on which a tax-payer has been requir­

ed to pay tax is illegal, he is liable to pay tax on the old assess­
ment. There is nothing in the Madras District Municipalities 
Act (Y  of 1920) to show that, if for any reason a revision of 
assessment is not made before the end of five years, the old 
assessment lapses.

Section 80 of the Madras District Municipalities Act (V of 
1920) does not make the publication in the District Gazette a 
vital and pre-requisite necessity so that, if publication does not 
precede the date on whioh the tax is to come into force, the levy 
of tax from that date is illegal.

Paragraph 70 of the Municipal Account Code has no statu­
tory force.

A ppeals under clause 16 of the Letters Patent against 
the judgment of M adhavan N air  J. in Second Appeal 
No. 256 of 1929 preferred against the decree of the 
District Court of Anantapur in Appeal Suit No. 110 of 
1928 preferred against the decree of the Court of the 
District Munsif of Anantapur in Original Suit No. 508 
of 1928.

Kasturi Seshagiri Bao for appellant.
B. Sitarama Eao for respondent.

JUDGMENT.
EEir.tY J. R e i l l y  J.— In this case the plaintiff, who is the owner

of three houses within the Municipality of Anantapur, 
sued the Obairman of the Anantapur Municipal Council, 
the first defendant, and the Municipal Council, the 
second defendant, for a declaration that tbe bouse-tax 
levied by tbe Municipal Council on his three bouses for 
the year 1928-29 was illegal and that he was not liable 
to pay it and for a permanent injunction restraining 
the defendants from collecting the tax from him. It
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happened that in respect of the tax to which he objected municjpal 
not only bad the rate of the tax been increased by the anaki’apub 
Municipal Council but the assessment of his property on yasvdeya 
which the rate was calculated had also been increased 
in the course of a periodical revision of assessment under 
the Madras District Municipalities Act. The District 
Munsif dismissed the suit as against the Chairman, 
the first defendant, but made the declaration and 
injunction prayed for against the second defendant. The 
Municipal Council then appealed to the District Court, 
and the District Judge dismissed the suit so far as the 
house-tax was concerned. Then the plaintiff came to 
this Court on second appeal. M adhavan Nair J. found 
that the increased rate of house-tax was valid but that 
the enhancement of the assessment of the property was 
illegal; and he mafle a declaration that the Manicipal 
Council was entitled to collect the house-tax at the new 
enhanced rate but only on the old assessment as it stood 
before the revision and also made an injunction in 
accordance with that declaration. I may mention that 
the suit originally covered questions about water-tax 
and education-tax as well as house-tax, but that by the 
time it reached this Court it was concerned only with 
house-tax. Against the decision of M adhavan JNTaie  J. 
the Municipal Council has preferred Letters Patent 
Appeal No. 93 of 1930,

Under the Madras District Municipalities Act provi­
sion is made for a revision of the assessment of land and 
buildings for the purpose of houae-tax once in five years.
Rule 7 of Schedule lY  of the Act provides that the 
Chairman shall enter the annual value of all lands and 
buildings determined by him and the tax payable there­
on in assessment books to be kept for the purpose at 
the Municipal office, and those books are to contain 
particulars in respect of each item of property enteĵ ê î
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Rao.

REIlIiT J.

Municipal Eule 8 pi'ovldes that the assGSvSmeTit books sliall be 
anaotaSb completely revised by the Cliairman once in five years. 
Vasudeva Rule 9 provides that, when the assessment books have 

been prepared for the first time and wheneYer a general 
revision of such books has been completed, the Chair­
man shall give public notice stating that revision peti­
tions will be considered if they reach the Municipality 
within a period of thirty days in the case of ordinary 
assesseeg: that notice shall be affixed to the notice-bourd 
of the Municipal office and on the same day shall be 
published in the Municipality by beat o f drum.

The process of revising the assesment in Anantapur 
Municipality was going on towards the close of 1927 
and the beginning of 1928. Madhavan Naik, J. has 
found that there were certain serious irregularities 
in the proceedings of the Chairman, wViich made the 
levy of house-tax of which the plaintiff has complained 
on an enhanced asaof^sment illegal. He has arrived at 
that conclusion partly because the provisions of para­
graph 70 of the Municipal Account Code were not 
followed out properly. With great respect I may point 
out that that paragraph of the Municipal Account Code 
appears to have no statutory force. It is not, as the 
learned Judge appears to have thought, a statutory rule 
made under the Act. So far as I can gather, he was 
led into that misapprehension by the learned Advocate 
who argued the case for the Municipal Council before 
him appealing to the provisions of that paragraph. But 
without going into that matter any further or into any 
of the other points in the learned Judge’s judgment in 
my opinion it Is sufficient to deal with this case on the 
ground of defects in the, notification published by the 
Chairman in regard to the revision of the assessment or 
rather on the ground that no proper notification was

210 THE INDIAN LAW REPORTS fVO-L. i-V



R e i l l t  J.

issued by him as required by rale 9 of Schedule IV” of
the Act. '■ anantapu’b

V.

Exhibit D is a copy of an English notification, dated vasubeva 
the 22nd December 1927 and published in Anantapur 
Bistriot Gazette of the 5th January 1928, on this sub­
ject. It notifies, not, as required by the rule, that the 
Chairman has completed the general revision of the 
books, but that the Municipal Council proposes

to revise the taxes on the properties situated "withirL the 
Munioipalitj with effect from 1st April 1928.^^
It calls for objections to be submitted by the 6th 
February 1928 and states that

the revision lists of the four wards will be available fox 
verification of the public from 11 a.m. to 5 p.m. daily in the 
Municipal Office. ’̂
Now I haye mentioned that at that time there was 
not only a revision of assessment of property going on 
but there was an enhancement of the rate of tax under 
consideration, the enhancement to which the plaintiff 
objects in this case. This notification to which I have 
referred is not a notification that a revision of assess­
ment has been carried out and that tax-payera have an 
opportunity of objecting’ to the revision of the assess­
ment. It is a notification that the Council proposes “  to 
revise the taxes ” , which people mig^ht well understand 
to refer to the proposal to increase the rate of tax. It 
is urged for the Municipal Council that the notification 
ought not to be read in that way because it is stated 
that the revision lists of the four wards will be available 
for verification by the public in the Municipal office.
That reference to revision lists is certainly not enough 
to make it clear to the public that the revision of taxes 
mentioned at the beginning of the notification is not an 
enhancement of the rate of tax but a revision of assess­
ment. And the reference to revision lists does not state 
that the lists have already been completed. It merely

17
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K a o .

E e i l l y  J.
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MoKioiPii states that they will be available at some indefinite date.
CoDNCJL,

anahtapub It is clearly tlie duty of tlie Gbairman under the roles 
vasudeva to issue a notification when he has completed his revision 

of the assessment books, which will give the tax-payers 
due notice that they have an opportunity of disputing 
his revised assessment. To give a vague notice that the 
Council “  proposes to increase the taxes ”  is certainly 
not to give a notice that he has revised the assessment 
of their property and that they may come in and dispute 
it. So much for Exhibit D. But it is urged that at 
the same time another notification in Telugu was pub­
lished. That notificatioQ was, I think, clearly better 
from the Chairman's point of view than the English 
notification. It was generally in the same terms as the 
English notification. But it ended with a paragraph 
that every day between 11 a.m. and 5 p.m. the lists for 
the four wards in respect of which changes had been 
made would be publicly exhibited. That at least shows 
that aometh.ing had already been done, that it was not 
merely in the stage of a proposal. But the first 
paragraph of the notification is almost as bad as the 
English one. Literally translated it runs :

Making changes in the property gutha the Municipal 
Council proposes to bring the changes into effect from the 1st 
April 1928/^

Now it is admitted that gutha ” may mean either 
assessment or tax. So by that notification also the tax­
payers were left in doubt as to what it was that was 
being done, whether it was the assessment of their pro­
perty that was being revised or a higher rate of tax 
which was being calculated on the assessment fixed. 
To my mind there is no doubt that neither the English 
notification, Exhibit D, nor the Telugu notification, 
Exhibit Ej has complied properly with the requirements 
"of rule 9 of Scliedule IV  of the A ct.



R a o . 

R e il t .t  J .

It has been suggested before us for tlie Municipal 
Council that, even if these notifications were not such Anantapok 
as should haye been, issaed, section 354 (1) o£ the Act Vasudeva 
makes the defects in them not such as to take away the 
validity of the taxes imposed. The e:ffect of section 
354 (1} appears to me to be far too narrow to have that 
result. It provides that clerical errors or mistakes in 
respect of the name, residence, place of business or 
occupation of any person or in the description of any 
property or thing or in respect of the amount assessed, 
demanded or charged shall not be enough for impeach­
ing any assessment or demand for taxes. But here 
■we have something very much more serious than a 
mere clerical error or mistake such as is referred to in 
that section. The tax-payers were not, as required by 
the rules, informed that a revision of the assessment of 
their property had been completed and that they had an 
opportunity of coming forward and disputing it as ifc 
affected them. The tax imposed without a compliance 
with the Act in that respect appears to me clearly 
illegal I and without going into the other questions 
discussed by IS a d h a y a n  N a i e  J. in my opinion his deci­
sion that the tax based upon the new assessment, which 
is subject to this important defect, is illegal must be 
supported.

It has been urged for the appellant here, as it was 
urged from the beginning, that the plaintiff’s suit must 
fail because he did not give notice to the Municipal 
Council such as is required by section 80 of the Code 
of Civil Procedure. It is contended for the Municipal 
Council that the Council is not only a “  person ” — which 
is not denied— bat is a public officer ”  within the 
meaning of section 80 of the Code. I entirely agree 
with M adhavan K air J .’s rejection of that contention.
I  may add to what he has said on that subject that  ̂ if 
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a Municipal Council was a public officer to whom 
anaktapur notice under section 80 of the Code was necessary^ then. 
Vâ i3de¥a the provisions in section 350 ( 1 ) of the Madras District 

— Municipalities Act would be superfluous,
Eeilly J.

In my opinion therefore Letters Patent Appeal 
No. 93 of 1930 should be dismissed with costs.

Letters Patent Appeal No. 108 of 1930 is an appeal 
in respect of the same suit by the plaintiff against 
Mauhatan Nale J .’s decision. It is contended for 
the plaintiif that, if the revised a.ssesBment, on which 
he -was required to pay the tax for 1928-29, had not 
been made legally, then he was not liable to pay any 
house-tax at all. Bat, although the Act requires that 
the assessment of property for the purpose of house-tax 
should be revised every five years, there is nothing in 
the Act to show that, if for any reason a revision of 
assessment is not made before the end of five years, no 
house-tax can be collected but that the old assessment 
lapses. I  see no reason to suppose that Madhavan 
Naib J.’ s view that the tax should be collected on the 
old assessment is wrong. It is also contended for the 
plaintiff in this appeal that the enhanced rate of tax at 
seven and a half per cent instead of six and a quarter 
per cent could not legally be enforced against him 
because all the formalities for enhancing the tax had 
not been carried out. It ia admitted that the Municipal 
Council passed a resolution in January 1928 that the 
rate of tax should be raised to seven and a half per 
cent from the 1st April 1928 and that a notification 
to that effect was published in the District Grazette on 
the 5th February inviting objections, that no objections 
were received and that the Municipal Council confirmed 
its resolution to levy the enhanced tax on the 17th 
March 1928. All that was in  accordance with the 
prescribed i procedure. But there was one further step
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to be taken bv the Municipal Council in sucli cases. Mdnicipal
•’   ̂  ̂ O oU K C IIi,

Section 80 of the Act, as it stood at that time, provided anantapor 
that Vasodeta

when a Municipal Council shall have determined Bub- — ^
jeot to the provisions of sections 78 and 79 to levy any tax Seii.ly j. 
or toll for the first time or at a new rate, the Chairman shall 
forthwith publisli a notification in the District Gazette and by 
beat of drum specifying the rate at whicli the tax or toll will 
be levied from a date to be specified in the notification.”

Mr. Sitarama Rao for the plaintiff urges that the 
intention of that section is that the notification should 
be published before the tax comes into force. It 
happens that the Chairman sent a notification in accord­
ance with those provisions to the District Gazette on 
the 19th March 1928, but that it was not published in 
the District Gazette until the 5th April 1928. Mr.
Sitarama Rao therefore contends that the notification 
published in the Gazette on the 5th April 1928 stating 
that the tax at the enhanced rate would be levied from 
the 1st April 1928 was not a proper compliance with 
the requirements of the section and was equivalent to 
retrospective taxation. No doubt it is desirable that 
the notification that such a tax is to be levied or 
enhanced should be published before the date from 
which the levy or enhancement comes into force ; but I 
do not think that we can read section 80 of the Act, as 
it stood then, as making the publication in the District 
Gazette a vital and pre-requisite necessity so that, if 
publication does not precede the date on which the tax 
is to come into force, the levy of tax from that date is 
illegal. There is nothing in the section to show that 
the tax is to become legally enforceable only after the 
notification is published. The section lays the duty on 
the Chairman to publish the notification forthwith ” , 
and that duty was fulfilled by the Chairman in this 
case. It is true, as Mr, Sitarama Eao has contended,
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Municipal tliat tlie wliole sclieme under the Act is that house-tax 
AuANTAPoft should be assessed and collected for the financial year ;

I  cannot affree with him that the fact tliat thisV a s u d e t a

B a o ,

RE ILI.Y J.

but
notification happened to be published in the District 
Gazette five days after the commencement of the finan­
cial year makes the levy of the tax at the enhanced rate 
from the beginning of that year illegal.

In my opinion this appeal also should be dismissed 
with costs.

Anantakrishna A ytab j ,— I agree.
A.S.V.

APPELLATE CIVIL.

1931, 
July 24.

Before Mr. Justice VenJcatasuhba Bao and Mr. Justice Gurgenven.

N A N D U L A  J A G A K N A D H A M  (Thied Det^endant), 
Appellant,

V,

G O T E T I Y IG H N E S W A R U D U  a n d  fourteen otheks 
(Plaintifii's two to nine a n d  DepjSndants one

AND TWO AND NIL), RESPONDENTS.*

ffindu Law— Widow—Property inherited hy her—Income out 
of— Bight of disposal over— I f  bound to pay the principal 
of binding debts— Sale to discharge a binding debt— Neces­
sity for sale not imminent— Test to be applied— Payment of 
a small portion of the amount realized hy sale for a debt 
which was not a legal necessity— Uffect of on sale.

A  Hindu widow succeeded to properties left by her hushand 
which yielded a considerable income. Her hnsband had 
executed two mortgages which were binding on the inheritancse. 
The widow sold one of those properties for an adequate con­
sideration, viz.j Rs. 3j200j out of which Rs, 2,550 and 650 were

^AppalNoaSlof 192̂ .


