
THE 'INDIAN LAW REPORTS. [VOL. X

1884 is used in tlie same sense ia  whioh i t  is used in the butwara law, 
Beng'. Act V II I  of 1876. B ut this contention does not seem to ug 

gsoMTABT t 0 {j0 colTeot. The definition of “ estate,”  as given in the butwara
O F STA.TB # 4

fob  I n d ia  la w , s e e m s  to  be  d e fe c t iv e  j  f o r  i n s ta n c e ,  i t  e x c lu d e s  d e f in i t e  la n d s
N un-dun h e ld  j o i n t l y  b y  o w n e rs  o f  e s ta te s  r e c o r d e d  in  th e  C o l l e c to r 's  tOioji ia

IjA1'L' s e p a r a te  n u m b e r s .  T h e r e  is  n o  r e a s o n  s u g g e s t e d  w h y  th i s  r e s t r i c t ­
e d  m e a n in g  o f  th e  w o rd  s h o u ld  b e  a d o p te d  in  c o n s t r u in g  th i s  w ord  
u s e d  i n  s . 2 6 5  o f  th e  C o d e  o f  C iv i l  P r o c e d u r e .  O n  the 
o th e r  h a n d ,  i t  w ill  .fa c ili ta te  t h e  e n d s  o f  j u s t i c e  in. m a n y  , o a se s  if  
w e  c o n s t ru e  th e  w o rd  <f e s t a te ”  h e r e  i n  i t s  o r d i n a r y  s ig n if ic a t io n .  

I u  Chundernath JHundi v . B u r  Narain Deb ( 1 )  th i s  C o u r t  
a d o p te d  th i s  c o n s t r u c t io n  o f  s . 2 8 5  o f  th e  C o d e  o f  C iv i l  P ro - ; 

o e d u re .
T h e  r e s u l t  is t h a t ,  a l th o u g h  th e  a p p e l l a n t  w a s  u n u e tie ssa rH y  

m a d e  a  d e fe n d a n t ,  y e t  th e  d e c r e e  t h a t  h a s  b e e n  a w a r d e d  is  co r­
r e c t ,  e x c e p t  a s  to  c o s ts  p a y a b le  b y  h im .  B n t  u n d e r  t h e  c ircu ity - 
s ta n c e s ,  b e  is  n o t  e n t i t l e d  to  r e c o v e r  c o s t s  a g a i n s t  th o  (p la iu tif f )  

r e s p o n d e n t ; b e c a u se  th e  r e v e n u e  a u th o r i t i e s ,  b y  e n t e r t a i n i n g  the 
a p p lic a tio n  fo r b u tw a ra ,  p u t  th e  l a t t e r  to  u n n e c e s s a r y  c o s t s .  W e  

a c c o rd in g ly  m o d ify  th e  d e c re e s  o f  th e  lo w e r  C o u r t s  b y  r e v e r s in g  
th o s e  p o r t io n s  o f  th e m  w h i c h . a w a r d  c o s ts  a g a i n s t  t h e  a p p e lla n t 
w h o  w ill b e  e n t i t le d  to  r e c o v e r  c o s ts  o f  th i s  a p p e a l  f r o m  t h e  res­
p o n d e n t .

Appeal allowed and decree modified.

Before M r. Justice Tottenham -and  ilf r .  J u it ic e  N o rr is .

1884 HAHXtlNQTON, D e fe n d a n t (A p te lla .n t)  v. G-ONESIi H O Y , P l a i h o t i  
February 7. (BEeroNDENT,)*

L im ita tion—A hseme o f D efendant fr o m  B r it is h  In d ia —A tit X V  o f 1877, s. 18.

Section 13 of tlio Limitation Act, which oxoludos the time during' wlmth 
a defendant lias been, absent from British India in computing the period, of' 
limitation f u r  any suit, does not'apply to a ease when, to tlie knowledge of; 
the plaintiff, tli« defendant though not residing in. British luditt, isre» 
presented by a duly constituted agent and mooklitar.

*  Appeal fi’oxa Appellate ^Decree No. 223 of 1883, against the order, of 
W . Verner, Esq., Judge of Bliagulpoi'e, dated tho 7th M ay 1888, reversing 
the order of Hafez Abdul Kurim, Khan Dahadoor, Second Subordinate 
Judge of that district, dated the 17th March 1882.

(1) I . L .B .,7 C a lc ., 153.
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Tsia was a suit to recover possession, of 91 bighas 8 cottaLs 1884 

18 dhnrs of laud, being a portion of some 190 bigluis vvliioli tlie H a b k i n g t o n  

plaintiff held in the defendant's zeinindnri as mourasi kadimi- f)nlJ^ ; r 1,nT[ 
jote. The allegation iu  the plain t was th a t  in the cultivation 
season tho defendant demanded a  termor kahuliat with an enhanced 
1'ftte of rent, aud ns the plaintiff would uo t agree, tho defendant 
on the 17th Ja it 1287 J?., corresponding with the  10th June 1880, 
dispossessed him.

Tlie suit was instituted on the 25th May 1881 against a 
Mr. Crowdy, who was tlio m anager nnd m ookhtar of the defendant 
and in charge of tho Blm gwanpur Concern, and a summons was 
issued to him, and the 14th Ju n e  fixed for hearing the case. Ou 
thnt date Mr. Crowdy presented a petition sta ting  that Mr, , E . T.
Harrington was the proprietor of the Bhugwanpur Concern, and 
tbat the.land claimed by tlie plaintiff was situate in th a t concern ; 
that aa the proprietor was in  England, and he wns simply the 
manager, lie could not personally be made a defendant; and tha t 
the suit should have been brought against Mr. H arrington. Tho 
plaintiff was thereupon asked to state whether he meant to sue 
Mr. Crowdy as manager and mookhtar or as proprietor, and 
whether ha alleged th a t Mr. Crowdy dispossessed him in his 
private oapacity or as manager of tho factory. In reply on tlie 
16th June, the plaintiff filed a petition stating  th a t he did not 
know .Mr. H arrington, b u t only knew Mr. Crowdy, and tha t he 
meant to mnlce the factory defendant, and lie prayed th a t tho 
plaint m ight bo amended by p u tting  down in the place of the 
defendant.— te E . T. Harrington., proprietor, by "W. S. Crowdy/*

Mr. Harrington was accordingly made defendant on the 16th 
June. 1881.

In  liis written statom ent, am ongst other pleas raised, he con­
tended that the suit being ono governed by s. 27, Bong. A ot V I I I  
of 1869, it  was barred by lim itation as the year allowed since the 
date of dispossession had expired befox'e he was sued.

In  answer to  th a t plea the  plaintiff contended th a t . as 
Mr. H arrington was in  E ngland, under s. 13 of the Lim itation 
Act no lim itation could run.

The Original Court, without going into ilie other issues raised, 
dismissed the suit, holding that it was barred.
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1884 On appeal tlie lower Appellate Court, while agreeing with tbe 
H a b r in g t o n  Court below that tlie period of limitation which governed the case 
G o n e s h R o y  w a s  o n e  y e a r > that it must be taken that the suit* was insti­

tuted against Mr. Harrington on the 16th June 1881, said how­
ever tbat s. 13 of the Limitation Act applied, and reversing tbe 
decree of the lower Court remanded the case for trial on its merits.

Against this order of remand the defendant now specially 
appealed to tbe High Court.

Mr. It. E . Twidale appeared on behalf of the appellant.
No one appeared on behalf of the respondents.
Tbe judgment of the High Court ( T o t t e n h a m  and N o r r i s ,  JJ .)  

•was delivered by
T o t t e n h a m ,  J .—I t  is unfortunate that in this appeal nobody 

has appeared for the respondent, and therefore no arguments have- 
been put before us in favour of the District Judge’s order.

I t  appears to us that the reason given by the District Judge 
for holding that the suit was not barred by limitation cannot be 
supported in law. The Judge relies on s. 13 of the Limi­
tation Act, which provides that <fin computing the period of 
limitation prescribed for any suit, the time during which tbe 
defendant has been absent from British India shall be excluded.” 
He goes on to say “ admittedly Mr. Harrington,” the defendant 
in this case, “ has been so absent from the date of dispossession 
till now.” I t  seems, however, that Mr. Harrington is represented 
iu this country by Mr. Crowdy, who, in the first instance, was 
made a defendant in the case as manager and mookhtar of the 
Bhugwanpur Factory.

I f  the Judge’s interpretation of s. 13 were correct, thei 
would be no limitation at all as against a proprietor residing iit 
England, although suits might be conducted for and against him 
through his agent in this country. I t  is impossible to believe that 
this was the intention of the law. Mr. Harrington, tbe proprietor, 
was not made a defendant until the 16th June 1881, and by 
s. 22 of the Limitation Act a suit as against him is to be 
taken to be instituted on that date. That was more than one 
year after the alleged dispossession. I t  seems a hard case that 
the plaintiff should be shut out from relief by his ignorance that 
Mr. Harring. was the real proprietor ; but, as observed by the
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Subordinate Judge , ho was clearly aware th a t  M r. Crowdy wns 1884 
not the proprietor in th a t he sued him  merely as “ m anager aud H arrino ton  
mookhtar.”  I t  was, therefore, w ithin his power to  ascertain q 01Tb̂ h Roy. 
ftgainst whom the suit ought to have been brought.

Upon a strict intorpretation of the  law we think th a t tlie 
Subordinate Judge was righ t in holding th a t the suit was barred.

We m ust, therefore, set aside th e  order o f the lower Appellate 
Court, and restore tba t of the first Court with costs, one gold molmr.

Appeal allowed.

SMALL CAUSE COURT REFERENCE.

Before S ir  R ich a rd  Q arth , K n ig h t, C h ie f Ju stice , a n d  M r . Justice  C unningham .
KANNYE L O L L  S E T T  a n d  a n o t h e e  ( P u i n t i s w s )  « .  N IS T O R IN Y  1884 

DOSSET2 a n d  a n o t h i s b  ( D b i ' u n b a n i 's ) . '* ' Mitiqlt 6.
Mortgage o f leasehold property— Mortgagee in  possession— L ia b ility  fo v  ren t—

Transfer o f Property Aot— Act X V  o f  1882, ss, 65, 76.
"Where tlio Hubjoot of a mortgftgH in lunsohold property, mid tlio mortgagee 

is put into possession undor cirouuiatiinoos whioh amount, to an assignment 
or transfer of the lemmhold interest, tlio mortgagee becomes liable, au a rulo, 
to pay the rent; but where the mortgagee 18 in possession and his rmme is re* 
gistored in tlie lnndlord’s books ah tho tenant, there oan be uo doubt fts to 
his being linblo for the rent.

Thu plaintiffs in this onso were tho owncra o f  certain  land, Wo. 8,
Juggo Mohun M ullick’s Plaoe, and  some tim e back le t out to  the 
defendant Toolamoney three plots ou t of tho land above-mention­
ed, on which the la tte r bu ilt some tiled  h u ts  which she let o u t to 
tenants. Subsequently on tho 10th A ssar 1282 (Juno 1875),
Toolamoney m ortgaged the tiled hu ts ou this land  to one N isto ri- 
ny Dossee. N istoriny  tlion entered in to  possession and repaired  
and built other hu ts thereon.

This mortgage aud the fact oF N istoriuy being  ia  possession 
coming to the knowledge of the plaintiff, his ag en t induced N ieto- 
m y  to  have hor name entered in  the  landlord 's books as the 
tenant of the property, and received ren t from her a t tho ra te  of 
Us, 59 a  m onth and also a salami o f  R s. 150.

In  1879, Toolamoney b ro u g h t a  su it agaiust N istoviny to  
redeem the p roperty  m ortgaged and  for an account, and obtained a

*  Sm all Onuse C ourt Reference u n d e r  n. 69 o f  A ot X V  o f  1882 and e. 617  o f 
tlie Civil P ro ced u re  Oodd, b y  B aboo K oonjo  L a ll  B anerjee, Seoond J u d g e  o f  th e  
Calcutta Cuurfc of S m a ll C auses.


