VOL. LV MADRAS SERIES 137

the Court may, after inquiry, pass orders determining Gosvwveru
. . . AYTAR
the amouut due from the receiver on examination of ®

his accounts, aud also similarly determine the amount of Réﬁg;gfﬁx
lose caused to the estate by the wilful defanlt or gross amawsa
negligance of the receiver. Avisn ]
I therefore hold that an appeal lies in this case,
and accordingly overrule the preliminary objection.
I agree with my learned brother on the merits of
the case, and also in the order as to costs which he

proposes to pass in this case.

ASYV.

APPELLATE CIVIL,

Before Mr. Justice Anantakrishna Ayyar and
Mr. Justice Sundaram Chetii.
MADDUR MUNISWAMI CHETTY, PerrioNeg, 1081,
. April 22,
THE BOARD OF REVENUE, LAND REVENUE AND
SET'TLEMENT, MADRAS, axp aNorHER, REspoypEnTs.*

Madras Villange Courts Act (I of 1889), sec. 8—Panchayat
Court—Member of—Removal of, from membership of that
Court—Collector’s order directing— Order of Board of
Bevenue affirming—dJudicial orders and not merely adminis-
trative orders— Writ' of certiorari in respect of—
Application to High Court for— Maintainability of—Inter-
ference in—Conditions—Delegation of jurisdiction vested in
Collector under sec. 8—What amounts to—Legality of—
Inguiry under sec. 8—Principles of “matural justice”
applicable to.

Orders made by the Collector under section 8 of the Madras
Village Courtis Act,Iof 1889, removing a member of & Panchayat
Court from the membership of that Court and by the Board of
Revenue affirming the Collector’s order on appeal are judicial

# Oivil Miscellaneous Petition No. 1227 of 1930,
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application to the High Court for relicf Ly way of certiorari is
maintainable in respeet of snch orders. Neither the use of the
word ““final > in section 8 of the Act nor the cireumstance that
the Colluetor deciding matters referred to in that section may
not be “a Court” (as to which vumre) precludes the High
Court from entertaining the application il the other conditions
are satisfied. But the High Court will not grant relief it it is
not satisfied that the principles of natural justice have not been
observed by the Cullector and by the Buard of Revenue.

The jurisdiction vested in the Collector by section 8 of the
Madras Village Conrts Act cannot be delagated by him. A
mere divectinn by the Collector to a subordinate to give notice
bo the parties interested, to inguire into the matter, to record
evidence, and subwit the records to kim, so that, with those
materials, he may use his own discretion in the matter and
exercise the jurisdietion specially vested in him by the section
is not, however, a case of delegation.

There being no specific procedure prescribed by the Madras

Village Courts Act in regard to an inquiry under section 8
thereof, the authority concerned will have to act according to
the principles of “ natural justice”,
Prririon praying that in the circumstances stated in
the affidavit filed therewith the High Court will be
pleased to issue a writ of certiorar: and remove the
proceedings of the lower Courts to the High Court by
calling for the entire records of the proceedings in
Rt. No. 1031, dated 12th Febroary 1980 of the Board
of Revenue, Land Revenue and Settlement, Madras,
and proceedings of the Distriet Collector, Chittoor,
D. Dis. No. 8595/29, dated th October 1929 and quash
the same.

T. K. Srinivasathatha Chariar for petitioner,

Government Pleader (P, Venkataramana Rao) for
respondents.

The Jupemunt of the Court was delivered by
AnanTakRISHNA AYYarR J.—This is an application filed
by Maddur Muniswami Cletty praying that the High
Court may be pleused to issue a writ of certiorast to the
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Board of Revenue, Land Revenue and Settlement,
Madras (1st respondent), and the Collector of Chittoor
(2nd respondent), and to call for the entire records in
connection with the proceedings taken against the peti-
tioner which resulted in the removal of the petitioner
from his position as a member of a Panchayat Court,
and to quash the proceedings.

The petitioner was one of the members of the
Panchayat Court of Tirupathi. The president of the
Board sent up a complaint against the petitioner
alleging that the petitioner was guilty of certain specific
misconduct and that he was not a fit person to continue
as a member of the Panchayat Court. The petitioner in
his turn sent up a petition against the president of the
said Court charging him with irregularity in the conduct
of the proceedings, and other specific acts mentioned in
that petition. The Collector of Chittoor directed the
Tahsildar of Chandragiri Taluk to enquire into the
matter of both the petitions after giving due notice to
the petitioners. The Tahsildar, it is alleged, gave notice
to the petitioner as well as the president in respect of
both the above petitions, and after taking the deposi-
tions of several witnesses sent up the records to the
Collector. The Collector passed orders on the 8th
October 1929 to the following effect:—

“ M.R.Ry. Maddur Muniswami Chetty Garu is a member of
the Village Panchayat Court at Tirupathi. Hoe is found to be
quarrelsome within the Court during the conduct of its busi-
ness. His membership of the Court is clearly prejndicial to
its efficiency and reputation. He is therefore removed under
section 8 of the Madras Village Courts Act, 1889, from the
membership of the Couurt, with effect from the date of this
Order.”

The petitioner. thereupon appealed to the Board of
Revenue. The Board of Revenue dismissed the appeal
by its resolution, dated [2th February 1950. The Board
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remarked that ‘¢it has perused the appeal petition and
the connected records ”’, and that it ** cousiders that the
appellant is unsuitable to be a member of the Panchayat
Court.” The appeal was accordingly dismissed. Muni-
sami Chetty filed the present application to the High
Court, and in the affidavit that he filed in support of his
application he made allegations to the effect that no
notice was given to him of the enquiry by the Tahsildar,
that the enyniry was conducted in his absence, and that
at one stage when he was present he was directed to stand
outside the building while the Tahsildar was examining
certain witnesses. In effeot he complained that the
enquivy by the Tahsildar did not comply with the
principles of natural justice. The affiduvit also went
further and specifically stated that no formal charges
were framed either by the T'ahsildar or by ths Collector,
and that he had no opportunity of either explaining the
evidencs against him or tu adduce evidence in his favour
which be wanted to adduce. He also cowmplained that
his Counsel was not given an opportunity to argue his
appeal before the Board. Having regard to the serious
nature of the allegations made in the affidavit, we issued
notice to both the respondents, namely—the Board of
Revenune and the Collector. When this matter came
before us on a former occasion, we had before us only
the affidavit of the petitioner and also the affidavit
filed by the Collector in answer to the allegations
contained in the petitioner’s affidavit. We thought
that it would be more satisfactory if an affidavit from
the Tahsildar who conducted the enquiries in this
case under the orders of the District Collector
could be filed, if available. Now we have got an
affidavit sworn to by the Tahsildar, and the petitioner
has filed his reply affidavit with reference to the
Tahsildar’s affidavit.
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Before we go further into the merits of the con-
troversy, we think it proper to consider one or two
points of a preliminary nature raised in the affidavit
filed by the Collector.

In paragraph 4 it is stated :~—

“ Neither the Collector nor the Board of Revenue when
exercising the powers conferred on them by Madras Act I of
1889 are subordinate to the jurisdiction of this Honourable
Court,”

In paragraph 7 it is alleged as follows :—

“ The action of the Collector in removing the petitioner
from office, and of the Board of Revenue in affirming the said
action, are departmental and administrative, in respect of which
a writ of certiorar: does not lie.”

If the said orders are in essence departmental or
administrative orders, it is clear that remedy by way of
certiorart would not ordinarily be available to the
petitioner. In this connection it is desirable to refer to
the provisions of section 8 of the Madras Village Courts
Act. Under that section,

‘“the Collector of the Distriet may suspend or remove a
village munsif or a member of the village court for incapacity,
neglect of duty, misconducs, or other just and sufficient cause,
and shall do so on a requisition passed by the District Judge

for like cause appearing in the judicial proceedings of a village -

munsif.”’

The second paragraph of that section is also import.
ant. From every order of suspension or removal, an
appeal may be made within three months to the Board
of Revenue, if the order was passed by the Collector
without orders from the District Judge, or to the High
Court if passed upon such orders. The decigion of the
Board of Revenune or High Court as the cage may be on
all such appeals shall be final, Reading the provisions
of section 8, it is elear that the order complained of in
the present case could not be said to be a'mere depart-

mental or administrative order. A member of the
1 "
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Panchayat Court is not as such a departmental subordi-
nate of the Collector. The right, which such member
has, concerns his status and is a valuable legal right,
and any order which has the effect of, in any way, impair-
ing or taking away such right should prima facie be taken
to be more of a judicial character rather than that of a
mere departmental or administrative character. 'This
view derives strength by reason of the fact that the
second paragraph of the section allows an appeal to the
High Court against such orders in certain cases, as, for
example, when the initiative was taken by the District
Judge by making a requisition to the Collector to pro-
ceed under section 8 of the Act. It cannot be said that
one and the same order, if it was initiated in one way, is
of a departmental or administrative character, but that,
if it was initiated in another way, is of a judiecial
character, more especially when the result of the order
would be to take away from a person his status as a
member of the Panchayat Court, It could not be con-
tended that a right of appeal is given to the High Court
in respect of a mere departmental or administrative
order passed by the Collector.

As observed by Lord Parmoor in Local Govern-

ment Doard v, Arlidge(1) :—

“ Whether the order of the Local Government Board is
to be regarded as of an administrative or of a quasi-judi cial
character appears to me not to be of much importance, since, if
the order is one which affects the rights and property of the
respondent, the respondent is entitled to have the matter
determined in a judicial spirit, in accordance with the principles

of substantial justice.”’

It 1s clear that the essence of the proceedings before
the Collector in this case was one relating to the legal
rights possessed by the petitioner as a member of the

(1) [1916] A.C. 120, 142,
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Panchayat Court, and the decision being one relating to
a judicial matter, we think that the preliminary points
mentioned in the Collector’s affidavit about the want of
jurisdiction in this Court to deal with this matter should
be decided against the Collector.

Then it was argued by the learned Government
Pleader that, having regard to the last sentence in sec-
tion 8 of the Act, namely, that the decision of the
Board of Revenue or the High Court as the case may
be on all such appeals shall be “ final ”', the petitioner has
no further remedy. It counld not be contended at this
time of the day that, because the word “ final ” i3 used,
therefore the remedy by way of cerfiorar: is not availa-
ble, if in other respects a party would be entitled to the
same. The word ¢ final” nsed in the section really
means thab the said decision is not open to any further
appeal. The question as to what is the meaning of
the word *“ final”” had to be consideved in Falhamidan-
nissa Begum v. The Secrvetary of State for Iadia iu
Counctl(l) and Muthuvaien v. Periasami Iyen(2). Tt is
however not necessary to go into those cases just now,
because the Privy Council had to consider the effect of
the insertion of such words in enactments in relation to
the remedy by way of cerfiorari. In' [lex v. Nat DBell
Liguors, Ltd.(8) their Lordships of the Privy Council
counsider this question. Their Lordships remark that
the insertion of the words * final ” and * without appeal "
in statutes does not restrict or take away the right of the
superior Court to bring the proceedings before itself by
certiorart, if the other conditions be satisfied. Even
after the ingertion of such words in several statutes, and
even after the decisions of the Courts that the insertion

(1) (1886) LL.R. 14 Cale. 87 (F.B.).  (2) (1803) 13 M.L.J, 497.
(3) [1922] 2 A.C, 128, 159, 160,
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of such words does not take away the remedy by way
of certiorari in proper cases, the Legislature has not
thought proper to make any amendments. The Privy
Council further remarked that the Legislature by conti-
nuing to use the same language in subsequent enact-
ments should be taken to have accepted this interpreta-
tion put upon these words by Courts. Those remarks
substantially apply to the present case also.

As remarked in Halsbury’s Laws of England, Vol
X, page 175, paragraph 845 :—

¢ Certiorari can only be taken away by express negative
words. It is not taken away by words which direct that
ceriain matters shall be *finally deterwined’ in the inferior
Court, nor by a proviso that ¢ no other Court shall intermeddle’
with regard to certain matters as to which jarisdiction is con-
feorred on the inferior Qourt.”

Again in paragraph 346, it is stated :—

“ Clauses by which certiorari is taken away are strictly
construed.”

In Wharton’s Law Lexicon, page 150, it is stated as
follows :—

“ An appeal does not lie unless it is expressly given by
statute, bub certdorari always lies unless it is expressly taken
away by statute,”

It therefore seems to us that the imsertion of the
word “ final *’ in section 8 does not, of itself, preclude
the High Court from entertaining an application for
relief by way of certiorari, if the other conditious be
satisfied. 'With these remarks, we proceed to deal with
the application on its merits.

The chief allegations made by the petitioner are, as
has been mentioned already, that he had no notice of the
enquiry made by the Collector, and that no charges
wore framed against him. It is also mentioned that the
Collector has no jurisdiction to delegate his functions
in this matter to any other officer. The answer to the
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latter contention is clear. The Collector is the officer
to whom this power is given by the Act, and it is not
open to him to delegate to any other person that parti-
cular jurisdiction, that is, the right to decide questions
which are confided to him for decision under the terms
of the Act. But, in this case, the Collector has not
done anything like that. He has not delegated to any
other person his right to decide the matter. What has
been done is to direct a subordinate of the Collector,
namely, the Tahsildar of Chandragiri, to give notice to
the parties interested, to inquire into the matter, to
record evidence, and submit the records to him, so that,
with those materials before him, the Coliector may use
his own digcretion in the matter and exercise the juris.
diction specially vested in him by section 8 of the Act,
The present case not being a case of delegation, the
cages quoted by the learned Advocate for the petitioner
do not call for any special notice in this connection.

- The action of the Tahsildar has been severely
criticised on behalf of the petitioner. But, after reading
the affidavit filed by the Tahsildar, we feel no doubt that
of the two versions, the Tahsildar’s version is clearly
the one that we should act upon. We have got the
admitted fact that on the 11th August 1929 the peti-
tioner gave a stabtement before the Tahsildar. The
petitioner is no doubt right in complaining that no
“formal charges” were framed in this matter. It
would have been more satisfactory if that had been done,
and such a procedure would have rendered unavailable
to the petitioner the main argument which he has been
urging to get rid of the order against him. But we
find, from the statement of the petitioner referred to
above, that the acts complained of against him were

specifically put to him. In fact the very first sentence
124
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of that statement piakes it clear that he was apprised
of the real matters of complaint made against him, and
asked to give his own explanation. The Tahsildar also
states that he explained the contents of both the
petitions to the petitioner as well as to the president.
He also states thot the petitiomer was present when
the enquiry wad being conducted,—except at a later
stage when owing to the petitioner’s own default he
was not present though the date to which the enquiry
was adjourned was communicated to him. On the 30th
August 1929, the petitioner again went to the Tahsildar
and gave a list of certain witnesses. The Tahsildar
states that, of the witnesses mentioned in the list, such
of those ag the petitioner wanted to be examined were
examined. The Tahsildar gwears that the petitioner was
never asked to go out of the building when the evidence
was being recorded. Having regard to the statements
made by the Tahsildar, and seeing that the Tahsildar’s
statements are supported by other records in the case, we
think that the complaint made by the petitioner under the
several heads mentioned above has not been made out.

But it was argued that the petitioner was not given
an opportunity to argue before the Collector. It does
not appear that the petitioner expressed any desire to
be given an opportunity to do so. Ordinarily, the
Collector is bound to give notice of the date on which
be is going to take up a case like this for inquiry and
decision. But, having regard to the course taken in the
present case, one can easily see that the petitioner was
satisfied with making his representations in writing to
the "l'ahsildar and leaving the Collector to go thromgh
the records and to pass such orders as he thought
proper. We do not think that, in the eircumstances of
the present case, the Collector’s failure to give further
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notice to the petitioner should be taken to have really
projudiced the petitioner.

Then it was dargued that before the Board of Revenue
also the petitioner's Counsel was declined an oppor-
tunity to argue his case. The appeal to the Board
was prepared by his learned Advocate, and he stated in
that petition of appeal that, © ¢if necessary ’ he might be
heard ”. Having regard to the context, the reasonable
interpretation of the appeal memorandum iz that the
petitioner was satisfied with putting his points in writing,
and left it to the Board whetherit woanld, in the circum-
stances, hear Counsel. Having left the matter io the
Board to decide whether Counsel should be heard or not,
it 1s not open to the petitioner now to complain that hig
Counsel was not heard. If we were not able to place that
interpretation on the appeal petition, and if it were clear
to us that the Advocate who presented that petition to the
Board expressed a specific desire therein to be allowed
to be heard orally before final orders were passed, and if
the Board, in spite of the same, passed orders against
the petitioner without giving a proper opportunity for
hearing the petitioner’s Counsel as requested, then the
question will arise whether the Board in disposing of an
appeal under the Madras Village Courts Act is bound to
hear the appellant or his Counsel orally, and whether
the decision of the Board arrived at otherwise would be
legal, and whether it would have to be vacated and the
appeal rvemitted to the Board for fresh disposal after
giving a proper opportunity to the petitioner’s Counsel to
argue the appeal. In the circumstances of the present
case, we need not go into that question.

In the presént case, we need not consider whether
the Collector deciding matters referred to in section 8
of the Village Courts Act is a Court or not. The
learned Government Pleader drew our attention tor
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Ohinnayya Gounder, In re(1), and to the provisions of the
Madras Act I1I of 1895, and argued that the Collector
could not be said to be “a Court,” and that the High
Court has no jurisdiction over him, either under
section 115 of the Code of Civil Procedare or under
gection 107 of the Government of India Act. It is not
necessary for us to express any opinion on that point,
because it has been held that the High Court’s power
to issue writs of certiorari is not confined to * Courts ”
subordinate to the High Court. In Mrs, Besant v.
Bmperor(2) by this Court, and by the Privy Counecil
on appeal in Besant v. Adwvocate-General of Madras(3),
it has been remarked that the power of cerfiorar: is a
power which the High Court possesses in addition to
its powers of supervision and revision under section 115
of the Code of Civil Procedure and section 107 of the
Government of India Act. In respect of persons or
bodies exercising judicial functions and adjudicating on
legal rights of parties, it has been held that such a writ
of certiorari would lie. In Halsbury’s Laws of England,
Volume X, page 161, paragraph 320, it is remarked :

“ Qertiorari also lies to remove, for the purpose of quash-
ing, the determinations of persons or bodies who are by statute
or charter intrusted with judicial functions out of the ordinary
course of legal procedure though ¢ the determinabions
of such awvthorities are mot judgments in the sense required to

admit of a writ ot error being brought in respect of them.”

See also page 160, paragraph 320, of the same

Volume X of Halsbury’s Laws of England—where it
i stated :

“ Oertiorars lies at common law to remove the proceedings

- of inferior courts or judieial bodies for the purpose of

quashing such proceedings where the writ of error did not lie.”

(1) (1921) 41 M.L.J. 577, (2) (1918) 1.L.R. 89 Mad, 1085,
(8) (1919) 1L.R. 43 Mad, 146, 159 to 161 (P.C.).
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Similatly in Local Government Board v. Arlidge(1),
decided by the House of Lords, Lord Harpane 1..C.
observed at page 138 :—

“1If the Local Government Board failed in this duty, its

order might be the subject of certiorari, and it must itself be
the subject of mandamus.”

Lord Psrwoor referred to this point at page 140 : —

“The power of obtaining a writ of cerfivrari is not
limited to judiciul acts or ovders in a strict sense, that is to eay,
acts or orders of a Court of law sitting in a judicial eapacity.
It extends to the acts and orders of a cumpetent authority
which has power to impose a liability or to give a decision

which detormines the rights or property of the affected
persons,”

On the subject of certiorari generally, we may
refer to a very recent decision of Venkarasussi Ruao
and Mapwsavan Nawr JJ. in Venkataratnam v. Secretary
of State for Indin(2), where the law relating to certiorart
is exhaustively considered, and the conclusior is reached
that, in the absence of express statutory prohibition,
this High Court possesses the same jurisdiction in
certiorari as the Court of King’s Bench in England.

It ia therefore clear that the circumstance that the
Collector 13 not & Courb presents no insuperable obstacle
to our entertaining this application by way of certiorari,
if the other conditions be satisfied, having regard to the
nature of the adjudication in guestion.

It should be observed by way of a general answer
to most of the contentions raised by the learned
Avocate for the petitioner that the Madras Village
Courts Aot does not prescribe in dewail the procedure
to be adopted in such matters. In the ahsence of any
specific procedure prescribed by the Act, the authority
concerned will have to act according to the rules of
“nature justice”. What these rules are had to be
congidered by the House of ILords in the case of Local

(1) (1915] A.C, 120, (2) (1929) LLR, 53 Ma,.d.ws;#
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Musiswant Qoperpment Board v. Arlidge(l) already referred to.
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The essentials of natural justice applicable to such cases
have been examined by the several learned Lords who
took part in that decision. At page 132, Viscount
Harpane L.C. stated as follows :—

“When the duty of deciding an appeal is imposed, those
whose duty it is to decide it must act judicially. They must deal
with the question referred to them without bias, and they must
give to each of the parties the opportunity of adequately
presenting the case made. The decision must be come to in the
spirit and with the sense of responsibility of a tribunal whose
duty it is to mete out justice.”

At page 140, Lord Parmoor observed as follows :—

“In determining whether- the principles of substantial

justice have been complied with in matters of procedure, regard

must necessarily be had to the nature of the issue to be
determined and the constitution of the fribunal.”

At page 138, it was remarked by Lord SrAw:

“If a statute prescribes the means, it must employ them.
If it is left without express guidance, it must still act honestly
and by honest means. In regard to these certain ways and
methods of judicial procedure may very likely be imitated ; and
lawyer-like methods may find especial favour from lawyers.
But that the judiciary should presume to impose its own
methods on administrative or exeeutive officers is a usurpation.
Apd the assumption that the wmethods of natural justice are
ew necessitute those of Courts of justice is wholly unfounded.”

Tinally, to quote the observations of Lord Parmoon
at page 140:
“ Where, however, the question of the propriety of proce-
dure is raised in a hearing before some tribunal other than a
Court of law there is no obligation to adopt the regular forms
of legal procedure. It is gufficient that the case has been
heard in a judicial spirit and in accordance with the principles
of substantial justice.”
Having regard to the above observations made by
the noble and learned Lords as to what courge should

be followed in cases not specifically provided for by any

{1) {1815] A.C, 120,
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particular statute, and after examining the records in
the present case, we are not satisfied that the prin-
ciples of natural justice have not been applied to the
case of the petitioner. That being so, we dismiss the

application with costs. v
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Madras Malabar Compensation for Tenamts® Improvements Act (I
of 1900)—Applicability of, to butlding lewses (that is, leases
of racant sites for building purposes).

The operation of the Malabar Tenants’ Improvements Act (I
of 1900) is not confined to agricultural leases, The Act applies
to building leases (that is, leases of vacant sites for building
purposes) as well. Chathubutty v. Kunhappu, (1927) LLR. 50
Mad. 818, and Sabju Sahib v. Malabar District Board, (1929)
I.L.R. 63 Mad. 54, referred to, ,

Law on the point prior to Madras Act (I of 1887) and the
effect of that Act considered.

SEcOND APPEAL against the decree of the Distriet Court
of South Malabar in Appeal Suit No. 86 of 1924 pre-
ferred against the decree of the Court of the Subordi-
nate Judge of Cochin in Original Suit No, 4 of 1921.
P. Govinda Meron for appellant.
B. Sitarama Bao and 0. V. Harihara Ayyar for

respondents.
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