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P S IV Y  COUNCIL.

LOUIS DREYFUS AND COMPANY, A ppellants, -i.e.*
1931,J Tllj 2o

ARUNACHALA AYYA,, E esponbent.

[On A p p e a l  p r o m  t h e  H igh C o u r t  a t  M a d e a s . '

Arhitrdtion— Award— Misconduct— Taki'ng legal cvdvice— Privy
Council practice —  Costs —  VnexplaiTied delay —  Indian
Arhitration Act {IX  of 1899)^ sec. 14.

An arbitration took place •under a subniission in, a contract 
of April 25  ̂ 1918^ npon a claim for damages by the buyers 
of goods against tbe seller. The arbitrators haying disagreed, 
the matter was referred to an umpire under the arbitration 
clause. The seller o6ntended_, inter alia, that the contract 
o£ April 25, 1918, had been superseded by one of November
3, 1918j which oontained no arbitration clause. The nrapire 
awarded the buyers damages. He prefaced his award with 
the words: After taking independent legal opinion  ̂ having
decided that the alleged agreement, dated Novembex 3, 1918^ 
at no time constituted a concluded contract and did not 
therefore override the agreement of April 25, 1918."'’ The 
seller moved to set aside the award on the grounds that the 
umpire had refused to state a special case, and had taken legal 
advice without notice to the seller. Upon the latter point the 
.award itself was the only evidence.

Ifeld^ that the award was valid, as its language indicated 
merely that the umpire took advice npon the general rules of 
law bearing npon the case, and did not mean that he had left 
to an outsider the burden of deciding any issue instead of 
exercising his own judgment thereon; the fact that the umpire, 
in the exercise of his discretion, had refused to state a case did 
not strengthen the contention that there had been misconduct.

"Where there has been unexplained delay in proceedings, a 
successful appellant to the Privy Council may be refused costs.

A p p e a l  ( N o .  65 of 1930) from a decree of the High 
-Court in its appellate jurisdiction (September 12, 1927)

* Pbesent ;—Lord T0MI.1N, Lord RuSsBLL of Killowen, and Sir Gkossb 
ioWNDBS.
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Loots revei'siiiff a decree of the Court iii its original iurisdio-OSiE'tTFUS
& Co. tioii (May 6 , 1926) and setting aside the award of an 

Arxtmachaia umpire, dated February 19̂  192^, in an arbitration 
^ b e t w e e n  the parties.

The facts giving- rise to tlie appeal appear from the' 
judgment of tlie Judicial Committee.

The High Court (Ramesam and Coenish JJ.), re
versing the decision of W a lle r  J., had set aside the 
award in. question iipon the grounds ( 1 ) that there was 
not a valid agreement between the parties to submit the 
disputes between them to arbitration^ (2 ) that the 
nmpire had misconducted himself, within the meaning 
of the Indian Arbitration Act, 1899^ section 14, in that 
before making his award he had taken legal advice 
without the consent or knowledge of the parties.

Sir Thomas Inskip K.G. and Van den Berg fox appel
lants.— The fact that the tmipire took legal advice as to 
the principles of law applicable was not in  itself misconduct. 
It does not appear that he subordinated his mind to the advice 
received^ so as to delegate the duty of deciding between the 
parties j that being sOj there was no miscondnct justifying 
setting aside the aw ard: Holland v. Oassidy(l), Uads r. 
Williams{^), Ornery v. Wase{^), Anderson y .  Wallace{4i)j 'Ellison 
V. JBray(&). The case first mentioned was followed by the 
Board in Suta v, Lahore Municipal Oommittee{Q). The 
appellate Court relied upon JDohson v. Grovesil), but in the 
light of the above cases the language there nsed must be read 
in reference to the facts of the casê  not in its widest sense. 
Even where there has been technical misconduct an award in a 
commercial arbitration should not be set aside unless it appears 
that injustice has been done ; that is not here the case : Olympia 
Oil ^ OaTce Co., In  re(8). Having regard to the previous 
decision, of the High Court, and its affirmance by the Privy 
Council  ̂ that there was a valid submission to arbitration was

(1) (1888) 13 App. 0»S. 770, 776. (2) (1854) 4 De. G.M. & Q. 674).
(3) (1801) 6 Ves. 846. (4) (1835) 3 0. & F. 26, 41, 45 (H.L.).
(5) (1864) 9 L.T. 730. (6) (1902) I.L.R, 29 Calc, 854;

L.E. 29 LA. 168.
(7) (1844) 6 Q.B. 63V, 647. (8) [1918] 2 K.B. 77l, 778.



res judicata,. The award now in question was to tiie same effect Lotiis
as that wliioh was so affirmed, Furtlierj the contracts them-
selves embodied the axbitxation clause by reference. *•Abcjtackala

Dunne K.U. and Horace I)ou,glas for respondent.— The Ayita.
question whether the submission to arbitration applied to the 
dispute was a vital one. The umpire was asked to refer that 
question of 1'fl.w to the Court and had power to do so under 
section 10 of the Act. It was misconduct to refuse to do so 
and then take legal advice upon the question. The High 
Court rightly applied the judgment of Loi'd Dekma2n̂ in Dohson 
Y. Groves{l), and set aside the award. In the circumstances 
of the case there was no res jiiAicatco affecting the respondent.

Sir Thomas Inski'p K.G. replied.

Tlie Judgment of tlieir Lordships was delivered b j Lord tomlu:. 

Lord Tomlin."— The question in dispute in this appeal 
is whefcher the award of an umpire, dated February j 9̂
1923, should be set aside or not.

W aller J. sitting on the Original Side of the High 
Court of Judicature at Madras on May 6,1926, dismissed 
an application of the present respondent to set it aside.
B j  a decree, dated September 12, 1927, of the High 
Court (Appellate Jurisdiction) the decision of W a ller  J. 
was reversed and the award was set aside. The appel
lants thereupon appealed to His Majesfej in Council to 
have the judgment of W a l lb e  J. restored.

The appellants are seed and grain merchants carry
ing on business in Karachi.

On April 25, 1918, an agreement in writing was 
entered into between the appellants of t ie  first part 
and R. K. Rajagopala Ayyar (since deceased) and the 
respondent of the second part. At that time Rajagopala 
and the respondent were carrying on business together 
in partnership as Messrs. R. K. Rajagopala Ayyar and 
Brother, and Rajagopala was managing the affairs of 
the firm.
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■ Louis T];ie affreemeDt provided for tbe parties of fcbe secondBeeys'cs ®  ̂ ,
& Co, part acting as duhasluA to the appellants. It contained,

aronachat.a inter aUa  ̂ the following clauses :—
Atya.
---- - 1. The merohaats shall be at liberty to make oilers for

lord 'loMT-is. purchase from the dubasJies of groundmitSj oaster-seed and 
any other article required by them for export from Madras  ̂
Pondiclierryj Cuddalore and Negapatam. (hereinafter referred 
to as “ the said merchandise’ '’), and the c?w6asAes shall be at
liberty to accept such offerg  ̂ provided that at the time of any
such acceptance the quantity of the said merchandise required 
by tihe merchants shall be under offer to the duhashes, as to 
which the dubasJies shall furnish  ̂ if required, evidence satisfac
tory to the merchants. Failure to furnish such evidence on 
■demand shall entitle the merchants to cancel the contract with 
the duhashes for the purchase of the said merchandise.

2. Every contract resulting from an acceptance by the 
■duhashes of an offer made by the merchants under clause 1 
hereof shall be a contract for the delivery by the duhashes of 
•the said merchandise free on board at Madras or Pondicherry 
or Cuddalore or 1STegapatam  ̂ as specified at the time by the 
merchantsj and shall be reduced into writing, and signed by the 
duhashes, and shall provide that the analysis and quality of 
the said merchandise, the subject of the said contract,, shall 
correspond to the analysis and quality required and stipulated 
hy the merchants. Failure by the duhashes to sign on demand 
.such written contract as aforesaid shall entitle the merchants to 
cancel the contract.

Clause 12 of the agreement provided for a deposit 
of Rs. 20,000 being made by the duhashes with the 
appellants, and under claase 14 the agreement was to 
remain in force for one year from April 25, 1918, 
unless previously determined under a power thereby 
conferred on the appellants.

The agreement also contained an arbitration clause 
in the following terms :—

15. If any question or difference shall arise between the 
parties hereto touching these presents or the constructions there
of or the rightsj duties or obligations of any person hereunder^ 
or as to any other matter in anywise arising out of or connected
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with, the subject-matter of these presents, the same shall be Louis
referred to two arbitratoTS, being Earopean merchants^ and 
members of the Madras Chamber of Commerce, one to be nomi- i'.
nated by each party to the reference. I f either party shall refuse 
or neglect to appoint an arbitrator within seren days after the ——
one party shall have appointed an arbitrator and served a -writteii 
notice upon the other party requiring him to appoint an arbi- 
trator, then iipon such failure the party making the request and 
having himself appointed an arbitrator,, may appoint another 
arbitrator to act on belialf of the party so failing to appoint,, 
and the arbitrator so appointed may proceed and act in all res
pects as if he had been appointed by the person failing to xnalce 
such appointment. The arbitrators shall, within three days after 
their appointment and before entering upon the business of the 
Said reference, appoint an umpire, in writing, to xvhom the 
matters in dispute shall be referred if the arbitrators disagree 
and if they fail to appoint an umpire within the said period^ 
then the Chairman or the Acting Chairman for the time being 
of the Madras Chamber of Commerce shall appoint the said 
umpire. The arbitrators and umpire acting under these presents 
shall have all the powers conferred by the Indian Arbitration 
Act, 1899, or any statutory modification thereof for the time 
being in force, and these presents shall be deemed to be a 
submission to arbitration within the provisions of the said Act.

The deposit of rupees twenty thousand referred to 
in clause 12 of the agreement wa,s duly paid, and under 
the terms of the agreement a number of contracts were 
made between the appellants and the duhashes, includ
ing four contracts in August, 1918, for the sale by the 
duhashes to the appellants of goods for delivery at 
various dates between September, 1918, and February,
1919. Each of these four contracts contained the words 

Conditions as per agreement with you ” (i.e., the 
appellants) “  dated the 25th April, 1918.”

In their Lordships’ judgment, the combined effect 
of the agreement of April 25, 1918, and the four 
contracts was to import into ea«Ti of the four contracts 
a provision for arbitration in the terms of clause 15 of 
the agreement of April 26, 1918.
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Looip Sbortlv after the contracts of August iiad been made,
D r b y f u s  •'
& Go. difierences arose between th.© respondent and iiis part- 

AEnNACHM.A ner Eaj-agopala, and the firm found itself iiiiabie to 
deliver punctually the goods agreed to be sold under 

ôrd ToMLl̂ . several contracts entered into between the firm and

the appellants.

Accordingly on September 25, 1918, the respond
ent wrote a letter to the appellants, suggesting modifi
cations of the subsisting arrangements, with the result 
that on November 3, 1918, a document was signed by  
the appellants, the respondent, and certain sureties and 
one Sundaresa. This document was not signed by 
Eajagopala Ayyar, who was ill and died a day or two 
later.

This document was in the following terms ;—
1. The difference in price due to the firm for September

contracts as per their two bills to Messrs. Rs. 20 to be
be paid in cash.

2. All contracts outstanding to be extended up to 
J’ebrnary, 1919.

3. Messrs. 0. K. Narayana Ayyar & Sons and S. Kiippu- 
Bwami Ayyar stand sureties for the due fulfilment of all out
standing contracts;, each, agreeing to deliver one-half of the 
above at the respective contracted rates at the aforesaid time.

4. The contract for 500 tons at Rs. 38 due October to be 
cancelled by the firm.

5. The dubashy to go in future under the name of 
Arunaohala Ayya Sundaresa Ayyar” .

6. All sales made to the firm to be confirmed especially 
by Mr. Sundaresa Ayyar.

An amount of Rs. 60^000 to be deposited with the firm by 
the aforesaid, dubashes as per the new agreement.

In their Lordships’ opinion, the effect of this docu
ment is plain and may be stated as follows :—

Certain moneys dne to the appellants under sub
sisting contracts were to be paid in cash. One outstand
ing contract, not being one of the four August contracts.



was to be cancelled. Time for delivery under all out- 
standing contracts, including the four Aiig'iist contracts, 
was to "be extended to February 1919. Two sureties aepwachat-aArsA.
were to guarantee tlie performaace of all outstaiidinff —

n. 1 t TnMLrx.contracts, bundaresa Ayyar was to take Kajagopala s
place as one of the duJjashe.̂  in respect of future
contracts, and the deposit wag to be increased to 
•Rs, SOjOOO. There was nothing in this agreement to 
free the firm of E. K. Rajagopala Ayyar and Brother 
or the respondent from the submissions to arbitration 
contained in the four August contracts. These con
tracts remained unaffected except that the time for 
delivery was extended.

The deliveries under the four August contracts were 
not in fact made within the extended timOj and on 
March S, 1919, the appellants wrote to the dubaskes 
firm and to the respondent calling attention to the 
default, claiming damages, and asking to have the 
matter settled by arbitration.

The! respondent in his answer on Noyember 14,
1919, did not repudiate the August contracts or suggest 
that there was no submission to arbitration, but took 
the line that there had been no default.

Apparently the appellants did nothing further until 
June 14, 1920, when they again wrote to Messrs.
R. K. Rajagopala Ayyar and Brother and the respondent
a letter claiming Rs. l,34s053~9-6 by way of damages in 
respect of the four August contracts, and stating that, 
faiiing a settlement, they should refer the matter to 
arbitration under clause 15 of the agreement of April 
25, 1918.

On September IS, 1920, no arbitrator having been 
nominated on the respondent’s side, the appellants 
appointed two arbitrators.
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Loms Oa .Javmary 26, 1921, tlie arbitratorfs affected toiJtlEYXrOtf ’
& '̂0- enlarge the time for mating their award until February

Al{trNACHA£.A 28 1921.
Ayya, ^

LorcrTMii.™ extension was undoubtedly made too late  ̂ a&
tlie original time for making the award had already 
expired.

The arbitrators disagreed and appointed Mr. Chettle 
to be umpire^

Mr« Ohettle made Ids award on February 2 1 , 1921  ̂
and awarded that the respondent and his firm should 
pay the appellants Es. 1,34,053-9-6, with interest at 
six per cent, from February 28, 1919, and costa.

T^either the respondent nor his firm was represented 
in the arbitration or took any part in the proceedings.

On August 10, 1921, a motion was launcbed by 
the respondent to have the award of Mr, Ohettle set 
aside. In his affidavit in support of the motion the 
respondent alleged, among other reasons for setting the 
award aside, that th.6 effect of the document of Novem
ber 3, 1918, which he said was a concluded agreement, 
was to override the agreement of April 25, 1918, and 
thus to eliminate the submission to arbitration contained 
in that document. He did not repudiate the agreement 
of April 25, 1918, or contend th.at he was not bound 
by the August contracts.

On September 6, 1921, Phillips J. set the award 
aside. The learned Judge held that the award was 
bad because the affected extension of time for making- 
the award was ineffectual, and because the umpire did 
not send the respondent any notice of his proceedings. 
While expi’essing his inclination to tbe view that the 
document of November 3, 1918, did not wholly super
sede the agreement of April 25, 1918, he held that it 
was not necessary for him to decide tMs point.
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Tiie appellants appealed, and, on Jiilj 20, 1922,
SoHWABE C.J. and "Wallace J. made an order settiri<  ̂ it Oo. 
aside the award, bnt remitting the matter back to the ABUNjICHALA

A  YYA.umpire. __
The learned appellate Judges held that the award 

was bad on the grounds on which P hillips J. had based 
himself, but they also held that the dooament of 
November 3, 1918, had not wholly superseded the 
agreement of April 25 /1918 . It is plain that they 
remitted the matter upon the basis of a determination 
that there was in existence a submission to arbitration 
binding upon the respondent.

Subsequently the respondent appealed to His 
Majesty in Council against the order of July 20, 1922, 
but this appeal was on December 8 j 1924, dismissed 
because the respondent did not appear to support it.

In the meantime the respondent, by way of counter
blast to the arbitration, launched a suit against the 
appellants for damages under the document of November 
3, 1918, in respect of transactions subsequent to that 
agreement. This suit was dismissed on April 12,
1923. The trial Judge, Coutts T eottbe J, in the 
course of his judgment expressed the view that the 
document of November 3, 1918, superseded the agree
ment of April 25, 1918. The respondent appealed but 
without success.

After the order of July 20, 1922, had been made, it 
was found that Mr. Ohettle was no longer available to 
act as umpire, and ultimately by an order of the Court 
Mr. Rae was appointed umpire in his place.

The proceedings under the remit pursuant to the 
order of July 20, 1922, were therefore held before 
Mr. Eae and the respondent was represented thereat.

On February 19, 1923, Mr. Rae avrarded that 
Messrs. R. K. Rajagopala Ayyar and Brother (of which
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drftfds respondent was the sole surviving partner)
*'*• slionlcl pay to tlie appellants the sum of Rs.

arunacmiala with interest thereoa at six per cent, from February SS,
Atya. ^
—  1919, to payment, and also certain costs.

lio r d  T o jr t iif , ■ a ? • x.
The award was therefore identical in effect with 

that made b j  Mr. Chettle.
Mr. Rae prefaced his award by stating that it was 

ma,de
“  after taking independent legal opinion having decided 

that the alleged agreement^ dated 3rd Novemher, 1918^ at no 
time constitnted a oonolnded contract and did not therefore 
override the agreement of the 25th April, 1918.’^

As will hereafter appear, this preface formed the 
basis for an attack subsequently made upon the validity 
of Mr, Rae^s award.

On February 2^, 1923, the respondent gave notice 
of motion for an order that Mr. Rae’ s award be declared 
ultra vires, illegal, and not binding upon him, and that 
the award be set aside. This is the application which 
has led to the present appeal before their Lordships’ 
Board.

In his affidavit in support of his motion the respond" 
ent for the first time set up, amongst other grounds for 
attacking the award, that the agreement of April 25, 
19185 was made by his partner without his authority 
and that he was not bound by it. He also contended 
that the award was bad because the umpire had refused 
to state a special case and had taken legal advice 
without notice to liim.

On April 30, 1925, over two years later, the motion 
to set aside Mr. Rae^s award was heard by W aileb J. 
who gave his final judgment on May *3, 1926.

The learned Judge dismissed the motion with costs* 
holding, amongst other things, that the agreement of 
April 25j 1918, was operative and was binding on the
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respondentj, tfcat the um pire had a discretion as fco Louts 
■stating a special casej, and that lie did Dot do w rong in 

tak in g  independent legal advice. ak-unachala

On July 19, 1926, the respondent gave notice of 
appeal. On September 12, 1927, the appellate side 
of the High Court allowed the appeal and set aside the 
award.

Tlie Court held, inter alia  ̂ (1) that the decision of 
S c H W A B B  0..J. and W a l l a c e  J. did not determine the 
question -whether there was an agreement to submit to 
arbitration binding on the respondent; (2) that there 
was in fact no agreement to submit to arbitration 
binding on the respondent either because he was not 
bound by the agreement of April 25, 1918, or because^ 
if he was so bound, such agreement was superfseded by 
the document of November 3> 1918, which contained 
no arbitration clause; (3) that the umpire was not 
guilty of misconduct in refusing a special case; and (4) 
that he had been guilty of misconduct by taking 
independent legal advice.

The appellants now appeal to His Majesty in Council 
against the decision of September 12, 1927, contend
ing, inter alia, that the question of the umpire’s jurisdic
tion was res judicata between the parties having regard 
to  the decision of S o h w a B e  G.J. and W a l l a c e  J. o f July 
20, 1922, and the subsequent dismissal of the appeal 
fro m  that decision to His Majesty in Council, and 
that the umpire was not guilty of misconduct.

The respondent on his part contends that he was not 
bound by the submission in the agreement of April 25j 
1918, and that, if he was, that agreement was super- 
■seded by the document of November 3, 1918, that 
there Is no res judicata, and that anyhow the award is 
bad because the umpire took independent advice after 
refusing to state a special case.
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Louts It is remarlsal)le that tliroughont this lengthy litiga-
& Go, tion no Goiirfc lias in terms called attention to tlie fact 

AftuNAOHAr.A that eacli of the four August contracts by direct refer-
^̂ '111' ence to the agreement of April 25j 19 18 3  embodied

Lord loim.v. arbitration clause and that the respondent never 
repudiated such contracts or suggested that he was not 
bound by them.

Their Lordships are of opinion that the respondent 
was in respect of each of the four August contracts 
bound by a submission to arbitration in the terms of 
clause 15 of the agreement of Api-il 25, lOlS, whether 
or not Rajagopala had originally authority to enter into 
that agreement so as to bind his partner.

In any case, their Lordships are of opinion that the 
question of the umpire’s jurisdiction is res judicata
between the parties. Under the order of July 20^
1922, the appeal from which to His Majesty in Council 
was dismissed, the matter was remitted to the umpire..

' This could have been done only upon the footing that 
the respondent was bound by a submission to arbitra
tion. In their Lordships’ judgment, the Court did in 
fact determine that the respondent was so bound, what
ever may have been the reasons upon which that- 
determination was based.

The award must therefore stand unless it can be 
shown that the umpire was guilty of misconduct.

The precise length to which an arbitrator may go in 
seeking outside advice upon matters of law may be- 
difficult to prescribe in general terms. It is less diffi
cult in a particular case to determine whether or not an 
arbitrator has gone further than is justifiable. Here,, 
unless the language of the award is itself sufficient to 
fix the umpire with misconduct, the charge against him 
must fail.
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In their Lordships’ judgment, the language of the Lows
33 B- K Y F'U S

award does no more than indicate that the umpire took i  co. 
advice upon the general rules of law bearing upon the aroxachaea 
case and does not mean that he left to an outsider the ^111'
burden of deciding any issue in the case instead of exer- 
cising liis own judgment thereon. The case against the 
umpire in this respect is not, in their Lordships’ -view, 
strengthened because the umpire in the exercise of his 
discretion refused to state a special case.

Their Lordships are therefore of opinion that the 
award is good and ought to stand.

Their Lordships cannot, however, part with this 
case without calling attention to the remarkable and 
unexplained delay which has occurred at various stages 
of its course. Lord BdokmastbSj in delivering the judg
ment of their Lordships’ Board in Banga Ghandra Bhur 
Biswas Y.  Jagai Kishore CJiowdJmri{l)  ̂ indicated that 
in cases of unexplained delay costs might be refused.

Although in the present case their Lordships do not 
think fit to refuse costs to the appellants, they desire to 
re-affirm the views expressed by Lord B uokm astbr  in 
order that the penalty liable to be incurred by un
explained delay may be fully understood.

For the reasons which have been indicated their 
Lordships will humbly advise His Majesty that the 
appeal should be allowed and that the decree of the 
appellate side of the High Court of September 12,
1927, should be set aside and that the order of May 6,
1926, should be restored.

The appellants’ costs here and on the appellate side 
•of the High Court must be borne by the respondent.

Solicitors for appellants: Burton^ Yeates ^ Rart.
Solicitor for respondent: H, S. L. Polah.

i-.af.T.
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