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APPELLATE CIVIL.

EBefore Sir Owen Beasley, Kt., Chief Justice, and
My. Justice Bardswell.

BATJNATH KARNANT {(Praivrier), APppPELLANT,

.

VALLABHADAS DAMANI (Desenpant), Responpmyr,®

Indian Limitation Aot (IX of 1908), art. 117—Foreign judg-
ment-——Final judgment of Court of First Instunce of
Sforeign Court—dppeal therefrom in foreign Court—Con-
firming judgment of appellate Court—=Suit on the foreign
judgment in British Indian Couri—Starting point of
limitation for—" Judgment’ in art. 117—Meaning of.

On 9th July 1924 a judgment and decree were passed by
the Court of first instance in Bikanir, a foreign State, where all
the provisions of the Code of Civil Procedure are applied and the
decisions of the Indian High Courts followed. On 24th March
1925 the said judgment and decree were confirmed on appeal by
the High Court of Bikanir. On 12th March 1931 a suit was
filed upon this foreign judgment in Madras.

Held that the starting point of limitation is the date of the
decree of the appellate Court of Bikanir and not the date of
the decree of the original Court of Bikanir and that, inasmuch

as the suit in Madrag was filed within six years from the said
date, the suit was not barred.

Held further. that * judgment * in article 117 of the Indian
Limitation Act means ““ decree ™.

Appean from the jodgment and decree of Sroxs J.,
dated the 17th day of November 1931, in the exercise
of the Ordinary Original Civil Jurisdiction of the High
Court in Civil Sait No. 136 of 1931.

T. R. Venkatarama Sastri and V. Varadaraja
Mudaliyar for appellant.

8. Doratswami Ayyar for respondent.

Cur. adv. vult.

# Original Side Appeal No. 15 of 1932,

1933,
Mareh 15.
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JUDGMENT.

Brasrey €.J.—This is an appesl from a judgment
of Stoxz J. and the point to be decided is: Where in a
foreign Ntate there isa suit and in that suit a judgment
is given and from that judgment appeal is made, which

ppe&l is dismissed, is the “Judcrmcnt in that suit”
the judgment of the Court of first instance or ig it the
judgment of the appellate Court for the purposes of
the Limitation Act?

The suit under appeal is brought to enforce a
judgment given in the State of Dikanir. The first
Court’s decree there was appealed from and the appeal
was dismissed by the appellate Court. 1f the appellant
here, the plaintiff in the suit, is to take as the date for
his caunse of action the date of the decree in the Court
of first instance, then hig suit is barred by limitation.
If he is to take the date as that of the appellate Court’s
decree then his suit is not barred by limitation.

This is a very intevesting poinbt and, as Srtong J.
remarks, it 13 strange that there are no direct decisions
upon this point although it must have arisen in India
many times before. Sroxg J. has rightly, in my opinion,

held that in article 117 of the Limitation Aet “judg-
ment” means “decree”. He has taken the view that
the starting point of limitation was the decree in the
first. Court and accordingly dismissed the sui$ as heing
barred by limitation. It is contended here that he was
wrong. In this case we are dealing with a judgment
given in the State of Bikanir where it is conceded that
all the provisions of the Code of Civil Procedure are
applied and the decisions of the Indian High Courts
followed ; and, in my view, the difficult question before
us is made more simple on that account. It is conceded
that a foreign judgment and a municipal judgment are
upon an entirely different basis. A foreign judgment
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cannot be executed and it is merely a cause of action Bauwars
and the judgment is vegarded as creating a debb TVasusess.
between the parties to it and it is said tMat the debt so 222
created is a simple contract debt, the Hability of the SF*s™#* G-
defendant arising on an implied contract to pay the
amount of the foreign judgment. There is no merger

of the orizinal cause of nction and it is therefore open

to the plaintiff to sue either on the foreign judgmeut or

on the original cause of action on which it i3 based ;

and it 18 argued on behalf of the respondent thai, as a
foreign judgient is a mere cause of action or a right
gained by the plaintiff by reason of his decres, the
starting point of limitation is the date upon which he
obtains that right, and that this cannot be affected by
reason of the pendency either of an appeal or the
supervention of a decree of an appellate Court confirm-

ing the lower Court's decree ; and in aid of this argument,
amongst other things, it is pointed out that, when a
decree has been obtained, steps to execute the decree

may be taken and execution of it had during the
pendency of an appeal, unless those steps are stayed.

In my opinion the latter test, although there is a great

deal to be said for the argument which adopts it, is not

the real test. What has got to be found is, what is the

final decree which has been obtained by the plaintiff in

the suit ; and it is quite clear that in order to enforee

the judgment of a foreign Court that judgment must be

a final one; and indeed that is conceded by the learned
Counsel for the appellant and the respondent. In
Nouvion v. Freeman{l) which was an aection brought

upon a foreign judgment for the recovery of a debt it

was held that, if the judgment does not finally and
conclusively (subject to an appeal to a higher Court)

(1) (1889) 15 App. Cas. 1.
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settle the @xv tence of the debt so as to hecome res

judicate between the parties, such an action cannot be

brought. In that case their Lordships had before them
what was described as a “remate” judgment of a
Spanish Court and in accordance with the laws of Spain
this “ remate ” judgment when it was  executive” or
summary, as it was, could not be regarded as res judicata
and their Lordships accordingly held that, since such a
judgment as that does not finally and conclasively
establish the debt, no suit upon it could be brought in
England. Lord Hrrsomrein in dealing with the finality
and conclusive nature of the judgment upon which an
action may be maintained in the English Courts when
such judgment is pronounced by a foreign Court at
page 9 says:

“ My Loxds, I think that in order fo establish that such
a judgment has been pronounced it must be shewn that in the
Court by which it was pronounced it conclusively, finally, and
for ever established the existence of the debt of which it is
gought to be made conclusive evidence in this country, so as to
mske it 7es judicata between the parties.”

Lord WarsoN on page 13 says:

“In order to its receiving effect here, a foreign deoree
need not be final in the sense that it cannot be made the subject
of appeal to & higher Court; but it nust be final and unalterable
in the Court which pronounced it ; and if appealable the English
Court will onty enforce it, subject to conditions which will save
the interests of those who have the right of appeal.”

This case, it is urged ou the respondent’s behalf,
shows that when once a decree has been obtained even
though that decree may be the subject of an appeal, a
guit may be brought upon it in a foreign Court to enfores
it. For the appellant, however, it is argued that it does
not necessarily follow that, where an appeal has been
presented which results in a decree of the appellate
Court dismissing the appeal, a fresh starting point of
limitation is not given thereby, it being conceded that
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the foreign judgment sued upon must be final and con- Bavram
clusive, Since this question, in my view, has got to be Vsttarma-
decided upon a consideration of the cases which lay down 222
the law as to the finality of a decree in this country, Z=*% OJ-
I propose to refer to some of those quoted in the course

of the arguments ; and I will first of all deal with those
decisions which consider the effect of the passing of an
appellate decree. The first of these is Zuchmun Persad

Singh v. Kishun Persad Singh(l), a Full Beneh decision.

There it was held that, although an order of the Privy

Counecil may confirm a decree of the Court below, that

order is the paramount decision in the suit; and that

any application to enforce it is, in point of law, an
application to execute the order and not the decree

which it confirmed. The next caseis Noor Ali Chowdhuri

v.. Koni Meah(2) where it was held that the only decree

of which execution could be taken was the appellate

decree and nob the original decree. In the judgment in

that case a Madras decision is referred to, namely,
Arunachellathudayan v. Veluduyan(3), in which ScoTraND

C.J. said :

“ Whether that decree bein affirmance or reversal or modi-
fication of the decree appealed from, it becomes the final decree
in the suit, and therefore the decree enforceable by execution,”
In Kailash Chandra Bose v. Girija Sundari Debi(4) it was
held that the appellate decree supersedes the original
decree. At page 929 Jengins C.J. says:

“The decree in that suit was in the Court of first instance
against the widow, and it may be that this decree, had there
been no appeal, would have been binding as against the rever-
sioner, even though the mortgage was created by the lady
herself. That is & point on which I express no opinion at this
stage, because I do not think it is necessary, and I reserve my
opinion until occasion arises forits decision. But whatever may
have been the effect of that decree, had it stood by itself, it

(1) (1882) T.L.R. 8 Calc. 218 (F.B.). (2) (1883) I L.R. 13 Cale. 18,
(8) (1870) 5 M.H.0.R, 215. (%) (1912) LL.E. 39 Calc. £85.
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was superseded by the decree passed on appeal. The decree
of the Court of first instance could not in the circumstances be
pleaded as res, judicata ?

He relied on Noor Ali Ghowdhum v. Koni Meah(1) as
showing that, where there i8 a decree on appeal which
confirms the decree against which the appeal is made, it
is the appellate decree to which regard must be had
and that the appellate decree superseded the original
decree. He further points out that, where an appellate
Court dismisses an appeal under the provisions of the
Code, the proper course is, as is provided by the Code,
to confirm, vary or reverse the decree against which
the appeal is made and not merely to dismiss the
appeal. In Dicey’s Conflict of ILaws, fourth edition,
page 454, it is stated that the test of finality is the
treatment of the judgment by the foreign tribunal
as a res judicata. In India and in Bikanir a decree
of the first Court which is taken on appeal to an appel-
late Court is not res judicata. In Sheosagar Singh v.
Sttaram Singh(2), a decision of she Privy Council, Lord
MacNaGHTEN states : :

“To support a plea of res judicata it is not enough that the
parties are the same and that the same matter is in issue. 'The
matter must have been ‘ heard and finally decided ’. If there
had been no appeal in the first suit the decision of the Subordi-
nate Judge would no doubt have given rise to the plea. But
the appeal destroyed the finality of the decision. The judgment
of the lower Court was superseded by the judgment of the
Court of appeal.”

This decision, in my view, affords the strongest
support to the appellant’s contention before us. The
first Court’s decision was superseded by the judgment
of the appellate Court and its finality destroyed by the
appeal. It seems to me that the judgment sued upon

cannot be the judgment the finality of which has been

(1) (1883) I.L,R. 18 Calo. 13,
(2) (1897) L& 24 Cale. 616, 626 (P.C).
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destroyed by the appeal and which has been superseded
by the judgment of an apypellate Court and that it is
only the latter judgment which is sued apch. [Ses also
Abdullide Ashgar Al Klan v, Ganesh Duss(l), another
decision of the Privy Council.y In Uhengalvulu Guirafu
v. Hadapathy Venkateswara Bow(2) 16 was held that a
juigment pending appeal or for which the appeal time
has not expired 13 only a provisional judgment and does
ot operate as 7us “/'m‘l'i«:,-:év:: Dalkishan v, Kishan
Lal{3) is to the same effect. Aunother decision of the
Privy Council is Aunainaled Chetty v. Thorukill(4) where
it was held that a decree from which an appeal lies
and has in fact been taken is pot tinal between the
parties so as to form res judicata. The judgment of
Cozens-Harpy L.J. in Huntley (Marchioness of ) v. Qaskell
(5) is velied upon by the respondent. At page 667 he
says s

“ It is urged that the judgment of the Scotch Court of
Session is not a final judgment ; but when the word  final’ is
used, as I thiok it is in some authorities with reference to judg-
ments, that does not mean, I apprehend, a judgment which is
not open to appeal but merely “final’ as opposed to °inter-
locutory’. A judgment is, in my opinion, not the less an
estoppel between the parties to the action because it may he
reversed on appeal to the House of Lords.”

I have already expressed the view that this question
falls to be decided not by the English decisions upon
this question but by the decisions of the Indian Courts
and of the Privy Council and no case in this Court or
the Privy Council has been referred to by Mr. Dorai-
swami Ayyar in the course of his able argument
on behalf of the respondent which, in my opinion,
supports his argument. Juscurn Boid v. Pirthichand

{1) (1917) LL.R. 45 Calo. 442 (P.C.).
(2) (1916) 30 M.T.J. 879. (3) (1883). LL.R. 11 All. 148,
(4) (1931) 61 M.L.J. 420 (P.C.). (8) [ 1905] 2 Ch. 656.
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Lol Clonnllniy(1), o decision of the Privy Uouncil, relied
upon by him is clearly distinguishable from the cases on
the other side by reason of the fact that the article of
the Limitation Act there in question was article 97
¢ for money paid upon an existing consideration which
afterwards fails ”. A period of three years is given from
the date of the failure. The lower Court held that
there had been a failure of consideration. This order
was confirmed on appeal and nevertheless it was held
that time commenced to run from the date of the lower
Court’s decree because it was upon that date that
consideration failed. This case is of no force when
article 117 comes to be considered. In my view,
applying the test of »es judicata and the decisions
referred to in support of the appellant’s argument,
Sroxe J.’s judgment was erroneous and it follows that
the decree must be set aside and the appeal allowed
with costs, both here and in the trial Court.

Barpswern J.—The suit under appeal was brought
by the plaintiff for a decree for the enforcement of a
foreign judgment in his favour against the defendant for
the sum of Rs. 7,358-10-3 with interest and costs, The
foreign judgment was that of the State of Bikanir. A
judgment and decree in favour of the plaintiff for
Rs. 7.284-14-3 were passed by the High Court of
Bikanir in exercise of its original jurisdiction on 9th
July 1924 and confirmed by an appellate Bench of the
same High Court on 24th March 1925. The suit under
appeal was filed in this Court on 12th March 1931, the
principal amount sued for being made up of the amount
for which the High Court of Bikanir had given the
decree and Rs, 573-12~0 which had been allowed for
costs. Oune objection taken before Stong J. who tried

(1) {1918) L.L.R. 48 Cale. 670 (P.C.).
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the suit was that the High Court of Bikanir had no Bauxsm
jurisdiction, but this objection, which is said to have viicasma-
been only faintly argued, was ovev-rulel, and that 222
decision has not been challenged. The defendant, Bemsvesd:
however, has succeeded on another point that was taken
on his behalf and that is that the suit claim was barred
by limitation exeept for the sum of Rs. 573-12-0
allowed for costs, the elaim to which was admitted.
Sroxe J. has held that the word “judgment ” in the
expression * foreign judzment ™ in section 2 (6} of the
Civil Procedure Code means the * decree ” of the foreign
Court and this view, which is in accordance with
common sense and with what is the English law on the
subject, has not been contested. It is, therefore, article
117 of the Indian Limitation Act that bas to be consi-
dered. Under that article the time allowed for bringing
a suit upnn a foreign judgment is six years from the
date of the judgment. What has been held iz that by
“date of the judgment” is meant the date of the
original judgment and that, as the date of the original
judgment at Bikanir was more than six years before
the filing of the suit in this Court, the suit was barred
by limitation. For the plaintiff, who is now the
appellant, it is argued that time has to run from the
date of the appellate judgment. If that view is correct
the suit will have been brought in time,
To enable a foreign judgment to be enforced it
must be one that is final and conclusive between the
parties and it may be final and conclusive though it ig
subject to an appeal and though an appeal against it is
acfually pending in the foreign country where it was
given. The law on the subject is thus set out in Rule
114 of Dicey’s Conflict of Laws on which Mr. Dorai-
swami Iyer lays stress in his arguments on behalf of
the respondent. But the same learned author in his
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Bagsarz  commentary on this rule gives as the test of finality

Viroamns. tHe treatment of the judgment by the foreign tribunal

P asves judicaie. e quotes from the judgment of Lord
Bsposwsivds T upeipiL in Nouwion v. Freeman(1):

“In order to establish that a (final and conclusive)
judgment has heen pronounced it must be shown thatin the
Court by which it was pronounced, it conclusively, finally and
for ever establiched the existence of the debt of whieh it is
sonzht to be made conclusive evidenece in this country, 2o as to
make it res judicata between the parties.”’

The same extract ig also given in Smith’s Leading
Cases as the test of what is a conclusive judgment. In
the case of some foreign Courts the decision of the
Court of first instance may act as res judicata. Such a
state of things is contemplated in Nouvion v. Freeman(1)
at page 13, and, when it exists, the first Court’s
judgment, as stated in that decision, will only be
enforced subject to conditions which will save the
interests of those who have the right of appeal. But
what we have to consider is what is the position as re-
gards res judicata of a decree passed by a Court of
first instance in accordance with the provisions of the
Code of Civil Procedure of British India when that
decree has been appealed against, even if the result of
the appeal is for it to be confirmed. It is common
ground that the law of the Bikanir State is on all
relevant matters the same as that of British India.

By Order XTI, rule 32, of the Civil Procedure Clode
the appellate judgment may be for confirming, varying
or veversing the decrvee from which the appeal is pre-
fereed, and in Roilash Chandra Bose v. Girija Sundari
Db/ 2y Jexxwins C.J, has called special attention to this
rule {then section 577) and has held that, where there is
a decree on appeal which confirms the decree againgt

(1) (1889) 15 App. Cas. 1. (2) (1912) LI R. 39 Cale. 925,
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which the appeal is made, the appellate decree super- Bauxars

o . \ . .
sedes the criginal decree, In Sheosager Singh V. visvasea-

, . o . - : DAS.
Sitaram Singh(1) the Privy Council have held:

“To support & plea of res judicain it is not enough that BarnswELE
the parties are the same and that the same matter is in issue.
The wmatier must have been “heard and finally decided *. If
there had heen no appeal in the first sult the decision of the
Suhordinate Judge wonld no doubs have given rise to the plea.
But the appeal destroyed the finality of the decisdon. The judg-
ment of the lower Uourt was superseded by the judgment of
the Court of Appeal.”

This decision has bheen followed by a later Privy
Council decision in Abdullah Ashgar Al Khan v. Ganesh
Dass(2) while in Annamalai Chetty v. Thornhill(3) their
Lordships have held that ‘

“ where an appeal lies the finality of the decree, on such
appeal being taken, is qualified by the appeal and the decree
is not final in the sense that it will form res judicate as between
the same parties.”

In Chengalvala Gurraju v. Madapathy Venkateswara
Row(4) it has been held by & Bench of this Court thata
judgment pending appeal or for which the appeal time
has not expired is only a provisional judgment and does

not operate as res judicata. It is unnecessary to discuss

this decision here, in so far as it extends the principle
to a judgment not yeb appealed against while the time
for appeal has not yet expired, as in the case under
notice there has been an appeal and the decisions of the
Privy Couneil are conclusive as to & case of that kind.
Great stress has been laid for the respondent on the

Privy Council decision in Juscurn Boid v. Pirthichand
Lal Choudhury(d). In that case it was held that fail
ure of consideration dated from the first Court decree
setting aside a sale for arrears of rent and not from the
date of the appellate decree by which it was confirmed,

(1) (1897) LL.R. 24 Calc. 616 (P.0.).
(2) (1917) LL.R, 45 Cale. 442 (P.C.).  (3) (1931) 61 M.L.J. 420 (P.C.).

(4) (1916) 80 M.L.J, 879, (5) (1918) LL.K. 46 Calc. 670 (P.C.).
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and it was pointed out that under the Indian Law and
Procedure an original decree is not suspended by pre-
sentation of an appeal nor is its operation interrupted
where the decree on appeal is one of dismissal. A
subsequent suit that was hrought for the recovery of
nonsy was, therefore, held to be time-barred under
article 97 of the Limitation Aet, This decision has
been considered by a Bench of this Court in FVenkayya
v. Suthiraju(1) and it is pointed ont there what was held
was that consideration had failed when the sale was set
aside in the first Court and that it did not fail afresh
when the order setting aside the same was affirmed by
the appellate Court. It was Leld in this Madras Case
that the remacks of the Privy Council in Juscurn Boid v.
Pirthichand Lal Choudhury(2) did not apply to questions
arising under articles 181 and 182 of the Limitation
Act and that, even though by article 182 the appellate
decree is expressly made a fresh starting point for
purposes of execation, whereas there is no correspond-
ing provision to article 181, yet even an application
under the latter article for a decree absolute could be
made within three years from the passing of the preli-
minary decree by the appellate Court. And that this
view as to article 181 is correct is shown by the Privy
Couneil decision, Jowad Hussain v. Qendan Singh(3).
Therein is cited with approval a remark of Bayerst J,
in Gajadlar Singh v. Kishan Jiwan Lal (4) :

“ It seems to me that this rule”,
the rule regulating applications for final decrees in
mortgage actions,

““ contemplates the passing of only one final decree in a
suit for sale upon a mortgage. The essential condition to the
making of a final decree is the existence of & preliminary
decree which has become conclusive between the parties,

(1) (1921) LL.R. 44 Mad, 714, {2) (1918) LL.R. 46 C
) 2 L..E. 46 Cale. 870 (P.C.).
(8) (1936) LL.B. B Pat. 24 (P.C.).  (4) (1917) LL.R. 39 AlL. 641 (‘F.B.)).
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Where an appeal has been preferred, it is the decree of the Bawxars

ey & o 2 41 s 4 » 22 V.
appellate Court which is the final decree in the cardse. VALLABE o

There appears to be no authority directly bearing on s
the question of from the date of which ju'dgment or Bizoswerrd.
decree, in the case of there being an original decree and
an appeilate decrvee confirming it, time should run for
the purposes of article 117, but it seems to me that the
decision in Jowad Hussain v. Gendan Singh(l) is an
aunthority that gives better guidance as to how that
article should be interpreted than iz Juscwrn Boid v,
Pirthichund Lal Choudlury(2). In the latter case what
had to be looked to for the purposes of article 97 was
not so much the decree itself as what had been decided
by the decree. For the purposes of article 117 as for
those of article 181, the existence of a decree is essen-
tial as the basis of the action and that decres has to be
one that is final and conclusive between the parties so
as to operate as res judicata.

Now in the present instance there was no final and
conclusive decres between the parties such as could so
operate till the decree of confirmation had been passed
on the appeal. In these circumstances it is from the
date of that decree and not from the date of the original
decree that limitation began to run against the plaintiff
as, when there had been an appeal, it was not till the
appeal had been decided that the plaintiff had obtained
a decree of the necessary finality and conclusiveness for
him to take astion upon it in British India. I would,
therefore, allow this appeal and granf a decree for the
full amount sued for with interest at six per cent per

“annum from date of suit to date of realisation and costs
both on the appeal and on the first hearing.

Attorney for respondent: N, T. Shamanna.
G.R.

(1) (1926) LL.R. & Pat. 24 (P.0).  (2) (1618) L.L.R. 46 Calc. 670 (P.C.).
70



