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Before,M r. Jualiae M itte r  and M r. Justice F ield .

In  T H E  M a T T E B  O P  T H E  P E T I T I O N  o p  N O O R JE H A N  BEGUM , 

SAKHAW AT ALLY  an d  o t h e e s  t>. N O O IIJEH A N  BEGfUM *
A o t X L  o f  1868, ss. 10, 12 a n d  21— B e n g a l A c t  I X .  o f  1879 s . 10— C an

ce lla tion  o f  C ertifica te ,

Where an application is made under tho provisions of s. 21 of Act X L  of 
1868 to have a certificate granted under that Act reoiilled nnd a fresh certificate 
granted to another, tha applionnt should set forth in hia petitiou n sufficient 
cause forsuoh course being takon, nnd the Court should thereupon proceed to 
enqnire jud icia lly  whether suoh sufficient oiuvbq is established.

When the estate of a minor oonsists in whole or in part o f land or any 
interest in land, and when buoIi ftppliaulion ia made, tho Oourt can only proceed 
to aot in accordance with the provisions of s , 12 of Aot X L  of 1858, and 
has no jurisdiction to gennt another certificate to any fit person, suoh a course 
b e in g  confined to oases in wluoh tho property is o f the description indicated 
hy e. 10 .

C o l o n e l  H e d a y u t  A l i ,  K han Bahadoor, died some t i m e  i n  the 
year 1881 leaving' two widows, N oorjehan Begum and Goordustan 
Begum, a daughter M ussam ut Am irunissa, nu infan t son nnd three 
d a u g h te i’S, also infants under the age o f eighteen years, Noorjehan 
Beguin, on tha 4>th October 1 8 8 3 ,  applied to  the C ourt under the  
provisions of Act X L  of 1858 and obtained a  certificate appointing1 
her guardian of th e  persons o f the minor children a n d  the 
administration o f th e  property of her deceased husband. O n the 
5th May 1888 Am irunissa applied under the provisions o f 's . 21 
of Act X L  of 1858 to  have the certificate, which had b e e n  

granted to  N oorjehan, cancelled, and to have a fresh certificate 
granted to her appointing her the guardian of the persons and the 
manager of the  esta te  of the m inors in the place of Noorjehan. 
On the same day N oorjehan presented a petition to  the Court 
praying that the e s t a t e  o f  the minors m ight b e  placed under the 
management of the C ourt of W ards.

The D istrict Ju d g e  thereupon, after m alting w hat he termed a 
somewhat prolonged enquiry, local and  otherwise, h im self/’ held th a t 
Amirunissa was n o t a fit and proper person to  tak e  charge o f

*  Appeals from O rig ina l O rder Nob. 227 and 228 of 1883, ag a in s t th e  order
of J .  Pftsford, E sq ., O fficiating J u d g e  o f  P a tn a , dated  tho  22nd nnd 2 3 rd  J u n e
1883,

1881 
Jmmavy 7.
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1884 the persons of the minors, nor to m anage their property, and
Sa k h a w a t '  rejected her petition, and he directed the Court o f  Wards, under the

provisions o f s. 10, Beng. A ct IX  o f 1879, to have the estate of
N o o b j e h a n  tlie late Colonel H edayut A li taken under its m anagement together 

B e g u m . . . ,
w ith tlie persons ot the minors.

A gainst that order Mussamut Am irunissa now appealed to the 
H igh  Court, and while the appeal was pending iu the H igh  
Court, the Court o f Wards refused to take charge o f the m inors 
or undertake the m anagem ent o f  the estate.

Mr. A bul Hossein , M unshi M ohamed Yusoof and Baboo 
S aligram  Singh  for the appellant.

M oulvie Serajul Islam  for the respondent Noorjehan who did not 
prefer any appeal against the order.

The judgm ent o f th e H igh  Court (M itter and F ield , JJ .) was 
as fo llo w s: —

F ie ld , J .— In  this case Noorjehan B egum , the widow o f  
Lieutenant-Colonel H edavut Ali, deceased, obtained a certificate 
on tbe 4fch o f October 1882, granted under the provisions of 
the Minors’ A ct X L  of 1858. O n the 26th of M ay 1883, a 
petition was presented by Am irunissa Begum  under the provisions* 
o f s. 21 o f the A ct. This section provides that the Civil' 
Court for any sufficient cause m ay recall any certificate granted 
uuder the Act, and may also for any sufficient cause remove an;j! 
guardian appointed by the Court. I t  is clear that any person 
applying under this section ought to set forth in his or her petition  
a sufficient cause for recalling the certificate, and that the Court 
to  which such petition m ay be presented ought to proceod to  
enquire judicially whether such sufficient cause is established! 
In  the case before us the D istrict Judge, after stating that he  
had ascertained by a prolonged personal enquiry that there were 
dissensions am ongst the members o f  the fam ily o f  the late  
Colonel H edayut A li, which rendered it undesirable for his widow  
Noorjehan B egum  to continue as m anager of the property, and  
that none of the other members of the fam ily were com petent 
to  manage, proceeded to apply, under s. 10, B eng. A ct I X  
of 1879, to the Court of W ards to have the estate of Colonel 
H edayut A li taken under the m anagem ent o f  such Court o f
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Wards. Although the Judge  does no t in 80 many words say 1884
tbat he recalls the certificate previously grunted on 4th October s a k h a w a t

1882, it is clear tb a t ho m ust have intended fco do so, as other-
-wige lie could not have applied to the Court of W ards, regard Noorjkhah

being had to the express language of s. 511, Bong. Aot X L  of
1858, and s. 10, Bang. A ct IX  of 1879. I t  ia objected in appeal
before us that tho Judge had no power to recall tho certificate
without holding a proper judicial enquiry, and th a t he waa not
justified in acting upon the personal enquiry which he states in
bis judgment that ho had made.

The difficulty which we experience in  dealing with this objec
tion is caused by the  faot th a t Noorjehau JBegum, to whom the 
certificate bad been granted, has not appealed against the order 
of the Judge. She is however represented before us, and her vakeel 
baa stated that the reason of her not appealing was that she 
-was satisfied that the m anagement of the estate should be taken 
over by the Court of W ards. A  copy of the order of the C ourt 
of W ards has been placed before us, from whioh i t  appears tha t the 
Court lmve declined to assume charge of the Estate, and it ia repre
sented to us on behalf of Noorjohan Begum that in oonsequeuce 
of the Court of W ards having so declined tbe charge she is now 
anxious that the certificate gran ted  to her should not be recalled.
I t  was pressed upon us th a t we should leave the D istrict Judge 
to exercise his discretion in g ran ting  a certificate to  some other 
suitable person ; bu t unfortunately the state o f  the law appears 
to preclude the D istrict Judge from the exercise o f  any such 
discretion. Section 10, A ct X L  of 1868 provides that “  I f  the 
estate of the minor consist of movable property or of houses, 
gardens or the like, the C oart m ay g ran t a  certificate to the' 
publio curator appointed under s. 19, A ct X IX  of 1841, or, if 
there be ho public ourator, to any fit person whom the Court 
may appoint, for tho purpose,”  No publio curator lias been 
appointed iu these provinces . under . this section: and ia  
in a oase to which i t  applies tbe Judge  may appoint any fit person) 
a case, tha t is, where tho estate of the minor consists of movable 
property, or o f houses, gardens or the like. B u t this section 
can have no application to  the  present case, Section 12 oleatly 
applies, whioh provides th a t—<s I f  the estate of the minor oon-
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188-t sistj ia whole or in part, of land or any interest in land, the
Sakhawat Court may direct the Collector to take ohargo of the estate, aud

Â LT thereupon the Collector shall appoint n manager of the property."
Nookjehan i n tbe present onse a part of the estate consists of land, nnd the 

Beswm. 1 _ . , * , . , - * »
' D istrict Judge could only proceed under s. 12. As the
law stood before the passing of Beng. A ct IX  of 1879, the Collec* 
tor had no option but to obey the mandate of the Civil Court. 
Section 10 of the Court of W ard’s Act IX  (B.C.) of 1879 however 
expressly provided that it should be a t the discretion of the Court 
of W ards to take charge of the person or property of a minor 
■or refuse to do so. Unfortunately this Aot, in allowing the Oourt 
of Wards this discretion did not provide what course was to be 
pursued, if  the Court of W ards refused to take charge of the person 
or property of the minor. This case, inasmuch as i t  was not 
contemplated by Act X L  of 1858, was not provided for by that 
Aot. Let us now turn  to s, 81 of Act X L of 1858, which 
is as follows: “ The Civil Court for any suffioient cause may 
recall any certificate granted under this Act, and m ay direot the 
Oolleotor to  take charge of the estate, or may g ran t a certificate 
to the public curator, op any other person as the oase may be 
I t  is clear that these last words have reference to the  previous 
provisions of the Aot to whioh reference has already been made, 
and 'th a t a Civil Court when it recall* a certificate has no juris
diction to grant another certificate to any fit person in eaaea 
in which s. 12 applies, that is, in -cases in whioh a minor’s 
estate consists, in whole or in part, of land. No doubt the 
Court would have jurisdiction to deal with any application 
made under the earlier section of the Aot, but tlie-Court has uot 
itself the power oF selecting a fit person. I f  therefore the order of 
tho District Judge, whioh virtually recalls the certificate granted' 
to Noorjehan Begum, be allowed to stand, the property will be 
without a mnnagerj and the District Judge will have no juris
diction to Belect a proper person to manage tho property, unless 
some one comes forward aud makes a n . application nnder s. 8. 
W e think It is not1 desirable that the estate of the late L i e u t e n a n t -  

Colonel Hedayut Ali should be left in this condition. W e thinly 
therefore, that the proper order to make in this oase is to  set asidte 
the order of tho District Judge of tlie 23rd June, aud to difciot
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him to proceed to make upon tho proper materials a judicial 188i
enquiry upon the petition filed under s. 21 of the A c t; and S a k i i a w a t

before proceeding to such enquiry ho should call upon the pfit;i- ™'Y 
tioner to amend her petition by stating  distinctly  tho suffioiunt NnunIJ ™ |lH 
cause alleged for the recall o f  the cortiilcato.

M i t t b r ,  J . —The petition o f appeal in this case, whioh ia allegoil 
to be on appeal against the D istrict Ju d g e 's  order of tho 82 nd 
oF Juue 1883, mixes up with tho m atter of that order a fm ’lhoi* 
matter concerned with the order of tho 23rd June with which 
■we have jusfc dealt. I t  appears to us that as so much of the 
certificate as appointed Noorjehau Begnin guardian of Uie children 
was never »et aside, and as she therefore ooufciuues to bo tha
guardian and entitlod to the custody of the minors, the Judge  waa
correct in directing tho minora to re tu rn  to her custody. W o, there
fore, decline to interfere w ith this portion of t.lie Judge 's  order.

Appeal allowed in part ancZ order varied.

Before M r, Ju stice T o tten h a m  an d  Air. Justice  N o rr is .

B O ID O  N A T H  M .A S H A N T A  a n d  o t h e r s  ( D i s f u n d a h t s )  v . J .  W .  IBS A
LA ID LAY a sh  o t  ii is us (PiiAumir&B).* Jmmry 24.

Enhancement of rent, S u it fo r— Service of Notice o f Enhancement— B engal"
Ant V I I I  at 3 80S), s. 14.

Service of notice of eiiliiuiotnnoiit umler s. I<W of Bangui Aot V I I I  of 1869 
must be nmda ati'iotly iu tlio immuei' (mividod by that section. Olmnder Monte 
Dossee r. Bhuroneedhur Lahory (1) followed.

When a tenure wns huhl by n Hindu and throo Sim thills, and it wns shown 
tbat sorvioe of tho notice of onhaitoomnub hud boon pui'Sonul ou tlie hitter, but 
only on tlie son of tlio former, who wiw au udult nnd living with him fittlior as 
a momber'of a joint Hindu fnmily, H eld, thnt this wns not sufficient aurviso 
On the Hindu tenant.

.Qiwre.—Whether, if it had been shown thnt the natiae, though served 
th6 son had come into the liiuids of the father, thnt would not amouut to u 
sufficient sei'viae of tho uotico.
.. This was a suit for arrears of ren t a t an  enhanced ra te  after 

an.alleged sei’vice of notice o f enhancem ent. The only material
* Appeal frflm .A pnellnta Deorae No, 288 o f 1883, ag a in s t Hi0 deoree o f 

W . JT. M eres, E«q., OIHuinting Ju d g e  of M iduapuro, dated  tlm  3 Inb Aiif?uHt l 86'3, 
oflliining the decree of. Bnhoo S lu m  C hand  llo y , M unaiff of Q urbetla , da ted  
th e  20th Septem ber 1881.

(1) 7 W. 2.


