
reported was not referred to in the arguments of munisawiu
Counsel. For these reasons^ in my opinion* this peti- Kcmi. 
tion must be allowed with costs.

B abdswell J.— I  agree.
A.S.V.
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INCOME-TAX REFEEENGB,

before Sir Owe7i Beasley^ Kt., CJiief Justice, Mr. Justice Cornish 
and Mr. Justice Bardswell.

T H E  M A D R A S  PR O VIITC IAL C O -O P E R A T IY E  B A N X ,  ̂ 1 9 3 3 .
L td .j m a d r a s  (A s s e s s e e ) j  P e tit io n e r ^  January s.

V.

T H E  C O M M IS SIO N E R  OF IN C O M E -T A X , M A D R A S , ■ 
R e s p o n d e n t .*

Indian Income-tax Act { X I  o f  1922)^ ss. 8 and 10— Government 
o f India Notification, dated 2biJi August 1925^ under sec. 60  
of the Act— Hxem'ption from  income-tax given hy— Scope 
o f— Investment in Government securities— Interest derived 
by Go-operative JBanh fro m — Applicability of exemption 
to—Bye-law  o f BanJc making purchase and sale o f  Govern­
ment Promissory Notes one of its main objects—Effect.

The exemptioa from incom e-tax given by tlie Notification 
of the Government of India^ dated 2oth August 1925 , is to the 
profits made h j  a Co-operative Bank from its business of a 
Co-operative Bank. The interest derived by a Co-operative 
Bank from its money invested in Government securities cannot 
be regarded as part of the profits of its business qua such Bauk  
and is not exempt from tax. The fact that a bye-law of the 
Bank makes the purchase and sale of Government Promissory 
Notes one of its main objects does not alter the position.

Per B e a s le y  C.J.— W h en  an. assessee is under a section of 
the Incom e-tax A ct assessable to income-tax^ it is for him to 
show that he has been exempted.

Per  CoKNiSH J.— The bye-law making the purchase and 
sale of Government Promissory Notes one of the main objects

* Original Petition No. 44 of 1932,



SIadbas o f  the  Bank is to empower the  Bank to deal in Government 
Promissory Kotes as part of its business. A n y  profits made b j  
the Bank from tlie purcliase and sale of these securities on its 

Bank, Ltb. account or as broker for a constituent would be profits
CoMMissioNEB tliB busiuBSS of the Bank and exempt from tax under the
In co m e -tax . notification. But an investment in Government Promissory 

Notes of money lying idle in the Bank cannot be deemed to be 
one of the declared objects of the Bank.

Per B a e d s w e l l  J .— The exemption in the notification is 
meant as an enconragernent to the employment of as mnch 
capital as possible for the financing of Co-operative Societies 
and to extending the scope of co-operation. The investing of 
money in Government securities does not further the cause of 
co-operation.

Under section 65 (3) of ttie Indian Income-tax Act 
X I  o f  1 9 2 2 .

M. S'uhharaya Atjyar for petitioner.
M\ I^atanjali Sastri for Commissioner of Income-tax.

Gur. adv. mlt.
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JUDGMBHT,
Bsaslki G.J. B eAsltsy O.J.— Tlie question referred to us is as 

fo llow s:—
‘’‘"W hether on the finding that investment in Government 

securities forms a necessary part of the business of the assessee,, 
the STMIS of I ’g. 56,810 forms the ‘’ profits of any Go-operative 
Society ’ within the meaning of the Notification of the 
Government of India,, dated 25th Angust 1925.

The notification referred to exempts from income-
tax

the profits of any Co-operative Society other than the 
Saiiikatta Salt Owners’ Society in the Bombay Presidency for 
the time being registered under the Co-operative Societies A ct  
(II of 1912) or the dividends or other payments received by the  
members of any such society on account of profits.'’^

The assessees invest large sums received by them in 
Go'vernment securities and the income derived from



sueii investments has been assessed to income-tax. madeas 
The main objects of the Society, as set out in its b je - Oo-opeba- 
laws, are (1 ) to collect funds for financing Co-operative baneJltd. 
Societies, (2) to serve as the Provincial Apex Bank for coumssroHER 
the province of Madras, (3) to purchase and sell Gov- iKaoME-T4s 
ernment Promissory Notes and (4) to carry on general 
business of banking not repugnant to the provisions of 
the Co-operative Societies Act and the rules framed 
thereunder for the time being in force. The Society 
derives its income (1 ) from interest on the loans and 
advances made mainly to Central Banks and depositors,
(2 ) from interest on investments in Government secur­
ities, (3) from interest on deposits and (4) from 
commission and fees. The money used to purchase 
Government Promissory Notes is the money collected 
by the Society in excess of the money required to 
finance Central Banks and depositors. The assessees 
claim that the dividends received from investments in 
Government securities are the profits of the Society and 
are therefore under the Government of India Notifica­
tion exempt from payment of income-tax. This claim 
is based upon the contention that the purchase and sale 
of Government Promissory Notes is part of the business 
of the Society and that the Assistant Commissioner of 
Income-tait has found, that such investment'is a neces­
sary part of the business of the Society. The bye-laws 
of the Society were amended on the 21st December 
1929 by the inclusion of object 3 to bye-law No. 1 , 
namely, ‘ ‘ to purchase and sell Government Promissory 
Notes It is argued that the purchase and sale of 
Government Promissory Notes, therefore, is a part of 
the business of the assessee and that the profits derived 
from such purchase and sale are the profits of the 
Society. With regard to this argument, the interest 
derived from such securities must, of course, be taken
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M a d r a s  as an item of receipt in arriving at the Society’s profits
ô oTpEEt'' and gains- from the business^ bat it does not, however,

B a n k  Lid foUow from this that the interest is a p ro fit  of the

CommissionBB ^Ocietj.
It is contended by the Commissioner of Income-taxXNCOMS-TAS.

— ■ „ that interest on Government secarities has always to
B e a s l e i '  C .J .

be taxed under section 8 of the Indian Income-tax Act, 
whereas the profits of a business have always to be 
taxed under section 10 of the Act, and that it is the 
latter profits alone that are exempt under the notifica­
tion. The Indian Income-tax Act in section 6 states the 
heads of income chargeable to income-tax a,s follows :•—

(i) Salaries. (iv) Business.
(ii) Interest on securities, (v) Professional earnings,

(iii) Property. (vi) Other sources.

In  respect of these the tax is payable on (i) under
section 7, on (ii) under section 8, on (iii) under section 
9, on (iv) under section 10, on (v) under section 11 and 
on (vi) under section 12. Thus ail the six sources of 
income are dealt with by separate sections. Section 8, 
as before mentioned, provides for the taxation of 

Interest on securities ” and there is no other section 
which does; and it has been the custom ever since 
1904, wdien the exemption of profits similar to those 
contained in the Government jN'otification came into 
force, to Interpret the exemption as it has been in this 
instance; and it is argued that the observations of 
Lord Maonaghten in the Gommissioners fo r  Special 
Purposes of Income-Tax v. P«mse/(1) bear usefully upon 
this case. They are as follows :

I cannot help leminding your Lordsliips^ in conclusion^ 
that the Income-tax Act is not a statute which was passed once 
for all. It has expired^ and been revived^ and re-enacted over 
and over again; every revival and re-enactment is a new A ct.
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It  is impossible to suppose that on eveiy occasion tlie Legisla- 
ture can have been, ignoxant of the manner in which the tax  C o -o p k b a -  

was being administered by a department of the” State nnder the 
guidance of their legal advisers^ especially when the practice v. 
was fully laid before Parliament in the correspondence to 
which I  hare referred (“  Charities 1865). I t  seems to me I k c q m e -t a x .  

that an argument in favour of the respondent m ight have b e a s l e t  O.J. 

been founded on this view of the case. The point of course 
is not that a continuous practice following legislation inter­
prets the mind of the Legislature,, but that when you find 
legislation following a coutinuous practice and repeating the 
very words on which that practice was founded^ it may perhaps 
fairly be inferred that the Legislature in re-enacting the statute 
intended those words to be understood in their received meaning.
A n d  perhaps it might be argued that the inference grows 
stronger with each successive re-enactment.^'’

There is nothing new in the exemption contained in 
the Government Notification. For years, the practice 
has been to interpret “  profits ”  as not including- interest 
on Government securities. Since 1904 such interest 
has always been taxed under section 8  and it is difficult 
to imagine that Government’s latest notification was 
intended to alter that practice. When an assessee is 
under a section of the Income-tax Act assessable to 
income-tax, it is for that person to show that he has been 
exempted; and, in my view, the assessees here have 
failed to show that it was the* intention of Government to 
exempt such interest. The mere fact that the bje-laws 
of the Society have recently been amended making the 
purchase and sale of Government Promissory Notes one 
of its main objects does not. in my view, alter the position.
It is conceded that for years this Society has, even in 
the absence of such a bye-Iaw, been investing its 
surplus collections in Government securities and that 
the interest received has been assessed to income-tax.
An attempt was made recently by this Society to chal­
lenge that position in Original Petition No. 202 of 1928 
reported as Commissioner o f Iucome4aaSi Madras v. Madras

VOL. LVI] M A D R A S SE R IE S  841



MADK.4S Central Ifrban Banh, Limited, l\Iyl(ipoTe[\). There the 
go-opeka- meaiiing* of the same notification had to be considered 
bakk, Ltd. h j a Fiill BeDch of -whicli I  was myself a member. In 

CoMMissiosEB that cases under orders of Government^ the Society was 
iKcoME-TAs. bound to keep 40 per cent of its total liability under 

o.j. call deposits in a liqoid or fluid form and instead of 
keeping these fluid assets in tlieir safe or till it kept 
them in as nearly a fluid form as possible in Govern­
ment secaritiea upon which, as in the present case they 
received interest. It was claimed by the Society that 
this was a part of the business of the Bank and that 
unless this interest was received tlie activities of tlie 
Bank would be seriously handicapped, exactly the same 
contention as has been put forward here, and it was 
held that this investment in Government securities was 
not a part of the business of the Bank but that such 
investment fell under section 8 of the Act. In the 
conrs© of the judgment reference is mad© to some 
Englisli decisions, two of which, were relied upon here 
by Mr, Subbaraya Ayyar for the assessees, viz., Norwich 
Unimi Fire Insiirancs Oo. v. Magee{2) and Liverpool and 
lj<}ndo7i mid G-lohe Insurmwe Company v. In
tlie former case tlie Company besides carrying on busi­
ness in the United Kingdom carried on bu sin ess in 
America and elsewhere. The laws of the United States in 
reference? to the carrying on of insurance business there 
mi'iiired the maintenance of a reserve fund there and 
in order to provide that reserve fund investments were 
made and interest earned. It was clear that the busi­
ness of insurance could not be carried on in America 
without those investments being made there and it 
followed that the interest on those investments neces­
sarily made for the purpose of the trade was part of

(1) ( i m )  T.L.E. 52 Mad. QiO (S.B.). (2) (1896) 3 T.G. 457.
(3) [1813] A.C. 610 ; 6 T.O. 827.
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the gains of that trade. As appears from the judgment Madras 
in that case the OompaBy did not invest in those foreign o o -o p e r a -. • 71YJS
securities for the sake of investment or for the sake of bank, ltd. 
making profit by those investments l)ut for the sake of commssioktsb 
having a fund invested in America to answer tLe i ĉomLxax.
requirements of the American Law. In the latter case o..i,
the Company carried on business at home and abroad.
As in the former case, by the laws of certain of the 
foreign countries in which it conducted its business 
the Company was required to deposit with the Govern­
ments of those countries certain sums of money and to 
invest those sums in accordance with the local laws.
The Company also voluntarily invested certain other 
sums. It was held that interest on both classes of 
investments was assessable as being part of the busi­
ness. As is observed in the judgment of the Full
Bench, H amilton  J. held that the voluntary investments 
were not for the sake of investments but for the sake 
of having a fund abroad readily realizable to meet the 
liabilities of their business and that the making of the 
investments was just as much part of their mode of 
conducting the business as the taking of risks and in 
the event of the current account at the bank being 
insufficient to meet the liabilities all the investment 
funds might have to be called upon at some times or 
other. The object of the investment was to extond 
the business, so the making c f them was part of the 
business. This, the JFull Ben<ih held, clearly distin­
guished Liverpool and London mid Globe Insurance 
Company v. Bennett{l) from the case before them. The 
Full Bench judgment goes on aa follows :—

It  seems to me impossible^ at least without a great deal 
more information than has been presented to ns^ to say that
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Madkas tliese inv’estments of more or less ainoimts for a longer or 
shorter time on tlie part of the Bank in order to preyent tlieir 

TiTE fluid assets from, lying absolutely idle in tlieir oolfers formed
Eask, Ltd. the business of the Bank. It seems to me that they

Ci)5i3iissioKEE are in the same position as any private person who -with a large 
In'cosiLtas. credit balance in his private aoconnt desires to put it into a 

, ” 7”  j  ^remunerative form which shall at the same time be readily 
’ realizable and therefore invests for shorter or longer periods in 
Government paper.

and further:
"  The obligation on the Bank to keep 40 per cent of its

total liabilities in a fluid form is in consequence of an adminis­
trative order of Government and does not oblige them  ̂ although 
it may permit them  ̂ to invest the fund at all, and it seems to me 
that, as they are to hold the fund in readiness to meet some 
particular liability which is specified, it cannot be said to be 
part of their business as a Bank to invest these liquid assets in 
the interval.”

It; seems to me tbafc no new facts are present now. 
The Society lias continued to do that whioii it was then 
doing. No one suggests that the purcbage and sale of 
Government Promissory Notes by the Society was, 
before the amendment of its bye-laws, ‘ultra vires and, 
in my opinion, the amendment does not in the least 
alter the position aa it was at the time of the Fall Bench 
decision alreadj  ̂ referred to

For these rerisons, in m j opinion, the question 
referred to us must be answered in the negative. The 
assessees mast pay the costs of the Commissioner of 
Tncome-tax, Rs. 250.

Cossishj. Goenish J.—I am of the same opinion. I  think 
there is no real substantial distinction between this 
case and Conimissionef of Income4a(o, Madras v. Madras 
GeMml Urban Banh  ̂ Li îiitecl) Myla^ore{'\). The ©X“ 
em|jtion from income-tax given by the Notification is
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to tiie profits made by the p'^titioner from its business Madras 
of a Co-operative BaE,k. ITnlesSj tliereforej the interest c o - o pk ba -  

derived by the Bank from its money invested in Govern- B a >’ k , L t d .

ment Promissory Notes can be regarded as profits from oojisn̂ sioKEE 
the business carried on by the Bank it will not be x̂ comLtax. 
exempt from tax. The petitioner relies on Eule 1 of coaiiisHj 
the bye-laws which states that one of the main objects 
of the Bank is “  to purchase and sell Government 
Promissory Notes Taking this to mean that the 
Bank has been empowered to deal in GovernDieat 
Promissory Notes as part of its business, I should say 
that any profits made by the Bank from the purchase 
and sale of these securities on its own account or as 
broker for a constituent would be profits from the 
business of the Bank and exempt from tax under the 
Notification. But in the case before us nothing else 
appears except that the Bank has invested part of its 
funds in Government Promissory Notes and derived 
interest therefrom. If there was no opportunity of 
employing the money by lending it out to Central Banks 
(which is by Rule 1 2  of the bye-laws declared to be the 
primary purpose for which the Bank’s funds are to be 
utilized), or by leading it to shareholders or constituents 
of the Bank (which the Bank is authorized to do by 
Rule 13), the prudent course would undoubtedly be to 
invest the money in some easily realizable security.
But there is nothing peculiar to the business of banking 
in taking this course. As a matter of construction of 
the bye-laws I hardly think that an investment in 
Government Promissory Notes of money lying idle in 
the Bank can be deemed to be one of the declared 
objects of the Bank. The petitioner having failed to 
shew that the investment was made for carrying out 
some purpose for which the Bank has been founded, 
the only ground, as it seems to me, on which the
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M a d r a s  interest from tlie investment might be lield to be profits 
iroiii tlie business disappears. 

ba^kIltd. B aebsw ell J — I  agree that tlie interest derived by 
OommSsioneii a Co-operative Bank from its investments in Govern- 
I n co m e -t a x  securities is not to be regarded as part of the

—  , profits of its business qua such Bank, I would take it
B a u d sw e ll J. -1- ^

thrfc the exemption is meant as an encouragement to 
the employing of as much capital as possible for the 
financing of Co-operative Societies and to extending 
the scope of co-operation. Tlie investing of mouej in 
Government securities does not further the cause of 
co-operation but is only a means of keeping from lying 
idle funds that cannot immediately be used for such a 
purpose,

A.S.V.
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APPELLATE CIVIL— FULL BENCH.

Before Mr. Justice Ramesam, Mr. Justice Anantakrishna A yyar  
a.nd Mr. Justice Cornish.

m \  M . N . N A C 4 B N D R A N  C H B T T I A E  (P e t it io n e r -

auction - pu ec h a se e)  ̂ A p p e lla n t ,

V.

L A K S H M I  A M M A L  (R e sp o n d e n t), Respondent."*^

MoTtgiige~~8e.verLil m ortgages on the same ^ro;perty— Decrees on 
the several mortgage bonds in suits in which other mortgagees 
were not i)a rtie s— 8 u i i  fo r  possession without im pleading  
all parties interested— Priority o f  purchase— Priority o f
possession.

Where iimriovable property is mortgaged without possession 
to one person and thereafter a second mortgage without p osses ­
sion is created over the same property by the mortgagor in

« Appeal againgt AppeUato Order No. 182 of 1931 aad Appeal affamst
Order So, m  of i m  s _


