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found tlm t there has been one continuous execution, no ground 
has been shown to us upon which wo can qnostion his finding 
upon this m atter, which ie a m atter of tact. The appeal must 
therefore be dismissed with costs,

Appeal dismissed.
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BAMASUNDAKI DASSI ( P l a i h t i s p )  v . K R IS H N A  CIIA N DR A  DHTTR
AMD O'CnUBB (l)KFJiNDANTS.)*

R eg istra tio n  A c t, 1877, s. 50— R egistered a n d  U nreg istered  D oaim enU __
Priority—Nutica qf prior sale.

Q tteem — W h eth e r tlie cnae o f a  second re g is to ra i p im jhnsor wifcli noiiae 
of a  prior snlo is tin oxncptioii to  tlio rulo ltiid dow n in  tlio F u ll Bench case 
of N a ra in  C httnder O huchcrbutty  v, D a tu ra m  R a y  (1 ), T ho C ourt held th a t  
i t  wns n o t necessiiry to (louida tlie po rtio n  in  tho pi'OHOiifc a/we inaRmuoli 
ns tho ftvota of tho  cuso d id  n o t ju stify  tho in  iu  find ing  th a t  tho puvolmaer 
lmd such notice.

T h e  plaintiff purchased from R am  Coom ar alias Sliib N ath 
Sen, tbe  fourth defeudant, a 5-gnnda B lia ro  of taluk Molum 
by a registered kabala, dated tho 22nd Blmdro 1385 (6th  
September 1868), for a consideration of Rs. 100. The plaintiff 
thereafter applied under Bengnl Aot V I I  o f 187(5 for regis­
tration of his name in respect of tho above share, bu t Was 
opposed by tho first, second ami th ird  dofondants, who alleged 
tha t they  had purchased the same p roperty  (among- others) from 
tlie fourth defendant by an unregistered kobala, dated  4 th  Srabim 
1273 (16th Ju ly  1869), and chiimed to havo their nam es registered 
in respect o f  the 5-ganda  sliaro. The OoIIoatov aaaordiagly 
rejected the plainbiiS’s application for registration of her name, 
and registered the share iu the names of the first, second aud 
third defendants, who, a s  the plaintiff alleged, had, in  collusion 
with tbe fourth defeudant, opposed her in  entering in possession 
o f the disputed share.

#  A ppsnl from A ppellate Deoree No. 1208 of 1882, a g a in s t tl ie  deoree of TMff 
K irkw ood, E sq ./J n d g e  of M ym ensingh, d a ted  tho 2 4 th  of A p ril 1882, afQi’tri 
in g  th e  decree o f Baboo B epin  C hundra  lio y , A d d itio n a l M u n s iff of M etro 
konn, da ted  th e  4 th  of A pril 1881.

(I) I. L . I?., 8 Cnlc., 697.
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Tlie plaintiff therefore  b ro u g h t th is suit to se t aside the  
defendants* hobala, for possession, nnd for reg istra tion  of her 
name after reversal o f the  C ollector's order reg is te ring  tlie names 
of the defendants. The plaintiff alleged th a t the  fourth  defen­
dant was a minor a t  the tim e o f  the alleged sale to  th e  other 
defendants, and. th a t  tho sale was therefore in v a lid ; and th a t 
this hobala being unreg istered  could not have any  effect as 
against her’s which was reg iste red .

The defendants alleged th a t the price o f the  land covered by 
their deed was less than Rs. 100, and therefore there was no 
necessity for reg istering  i t ; th a t  the  fourth defend an t was not 
a minor a t the tim e of sale, b u t th a t he and his m other had  sold 
the property to pay tho debts of the fourth  defendant’s father, one 
Suiiiblioo N ath  S iroar.

The M unsiff found th a t  the fourth  defendant was a m inor at 
the date of the sale to  th e  dofoudants ; but th a t the sale was 
valid, having been m ade by his m other ns guardian o f the fourth 
defendant, iu  order to  pay his fa ther’s debts. 1-1 e also came to  the 
conclusion that the p laiutiff had purchased w ith  notioe of the 
defendants' purchase aud possession, and th a t tlie defendants 
having been in  possession uuder their purchase, and ever since 
tlie date of it, the plaintiff's deed o f sale, though registered, could 
uot prevail against the defendants ' unregistered deed.

The Ju d g e  on appeal held th a t  tho sale by tbe fourth  defeud** 
ant to the other defendants was valid, although he was a  m inor 
at the time, inasm uch as i t  was not void because so m ade, b u t 
only voidable, aud his subsequent conduct on ob tain ing  m ajori­
ty  had ratified it, aud th a t from tho possession by th e  defendants 
it was to  be presumod th a t  th e  plaiutiff had notice of their 
purchase;

He therefore dismissed tho appeal. The plaintiff appealed to the. 
High Oourt,.

Baboo JogesJi Chunder Roy  for the appellant.
Bnhoo Hari Mohan Ghakravati for the respondents.
The judgment of the Oourt ( M o D o n e l l  aud F i e l d , JJ*.) w a a  
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registered conveyance from defendant N o 4. Defendants 1, 2 
and 3 are purchasers under an unregistered conveyance from the 
same person. The Judge iu the Court below lias decided that the 
title o f defendants 1 ,2  aud 3 ought to prevail against that of 
the plaintiff. The Ju dge says in  his judgm ent: “ The M unsiff 
is wrong ia  finding, that now since the A ct of 1877, registered  
documents of which tlie registration  is com pulsory, have no 
priority over unregistered docum ents executed before 1877, of 
which the registration was optional. U nder the present Act 
no document executed after the passing of the R egistration Act 
o f 1864, i f  unregistered, and the registration was optional, can 
take effect against a later registered document. B ut the pur­
chaser under the later registered docum ent cannot prevail against 
the former unregistered purchaser, if  it  is shown ( 1 st) that the 
earlier bill o f sale was a legal conveyance, and ( 2 nd) that it  was 
accompanied by delivery o f possession). Such delivery o f possession 
divests the vendor o f all title and retention of possession by a prior 
purchaser over a long period, and m akes it proper to presume that 
the second purchaser had notice.” *  This must be taken to be an 
incorrect statem ent of the law since the decision of the Pull Bench  
in the case o f N arain  Chunder Chuckerbutty v. D ataram  R oy  (1 ). 
The Judge then proceeds: “ In this case undoubtedly possession
•was in 1276 (1869) transferred to the first purchasers, defen­
dants N os. 1, 2, 3 , who continued iu peaceable aud evident 
possession for nine years prior to the second sale, and for eleven  
years prior to the bringing o f this suit. The plaintiff is a 
relative of defendant N o. 4, aud lives in a bari adjoining h is ; 
she is a woman, but a married woman, and her husband is a 
clerk in this office, and a man o f som e degree o f education and 
in telligen ce; clearly then it m ust be presumed that plaintiff had 
notice o f the former sale.” The Judge accordingly bases his 
jud gm ent on the ground that the registered purchaser had 
notice. This raises the question whether the case o f  a second  
registered purchaser having notice of a prior unregistered sale is  
au exception to the rule laid  down in the Full Bench case—  
N aroin  Chunder Chuckerbutty v . D ataram  R oy  (1) .  This is

0 Sic. in original.
(1) I. L. R. 8 Calc., 597.
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a point whioli can soarcely bo snid to have been settled by tbe
decisions of tliis Court. I n  tlie case of Futlnddin K han
v. Fakir Mahomed Khan (1) the Chief Justice sajra (p. 3 4 2 ): 
" I f ,  indeed, i t  could bo shown th a t tbe subsequent purchaser 
under the. registered instrum ent bad notice of the conveyance 
by the prior unregistered deed, then tho equitable doctrine 
which obtains in like cases in England, and which is explained 
in the case of Le N e v e v .L e  Neve (*2) m ight prevent the registered 
purchaser from asserting his righ ts against tbe unregistered 
under s. 50.”  C learly in thia passage the learned Chief 
Justice does not decide the point. In  the judgm ent of
Mr. Justice Pontifex, a t page 350, the question w hether the plaintiff
had sufficient notice was considered and decided in  the negative. 
I t  may then be said th a t the question of notice was considered 
by oue learned Ju d g e  to  have arisen in that case. In  the oase 
of Dino Nath Ghose v. Aluclc Moni Dabee (3) M r. Justice  Prinsep 
bases his decision upon the fact tha t the second and registered 
purchaser presum ably had notice of the title o f the first 
purchase. M y judgm en t in  th a t case proceeded upon other 
grounds. In , the Full Dench decision iu  N arain Ohm der 
Ghuokerbntii/ v, D ataram  Hot/ (4<) Mr. Justice Pontifex adverts 
to the question of notice, bu t inasm uch aa the question of notice 
or no notice did no t d irectly  arise in tha t case, any  observation 
made upon this point m ust be regarded as an “ Obiter dictum “ 
We observe that the  Madras H igh  Court in two casas— Naltqppa  
Goundan v. Ibram  Sahib  (5) and Kondayya v. Guruvappa (0 )—  
have decided that the question of notice is im m aterial, regard being 
had to the express provisions of the R egistration A ot. Now, if  we 
had" to decide the question w hether the case of a second registered 
purchaser having notice is an exception to  the law laid down in  
the Full Bench oase, we m ight, perhaps, th ink  it r ig h t under the 
circumstances to refer this question to  a  I?all Bench, b u t we 
think that, in the present case the question does not really  arise. 
The Judge says in  his ju d g m e n t:  “ The p lain tiff is a  relative

. (1) 1 .1. R., 6 Cftlo., 330.
(2) 3 Atlc., 649 j 2 WIi. & Tudor L. C., 34,

(3) I. L. R. 7 Ciilo,, 763, (5) I. L. K. 6 Mud., 73.
(4.) I. L. R., 8 Calo., 697. (6) I. L. R , B Mad., 139.
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of defendant No. 4, and lives in  a bari adjoining l iis ; she is a 
woman, b u t a m arried woman, and her husband is  a clerk in this 
office, and a m an of some degree of education and intelligence. 
Clearly then i t  m u s t be presumed th a t p lain tiff liad notioe of 
tbe former sale.”  W e th ink  tba t no such presum ption arises 
upon the faots stated. There is some evidence th a t  the plain­
tiff is related to defendant No. 4, although  w liat degree of 
relationship does not appear; bu t adm itted ly  there is no evidence 
on the record th a t the plaintiff lives in  a bari adjoining that of- 
defendant No. 4. In  the case of F uzluddin  Khan  v. Fakir 
Mahomed Khan, already referred to , Pontifex, J . ,  says: “ Ac­
cording to the English decisions, the notice of fraud m ust be very 
clearly proved,” and then he re fora to  the  oase of Wyatt v~. 
Harwell (1), the judgm ent in which contains tbe following pas­
sage : i( W e cannot perm it fraud to  prevail, nnd i t  shall only 
be in cases where tlie  notice is so c learly  proved as to 
make i t  fraudulent in tbe purchaser to  take and register 
a conveyance iu prejudice to the known title  of another, tbat we 
will suffer tbe registered deed to  be affected." Applying 
this principle to  the present case, we th ink  th a t tbe decision of 
tbe Judge, in  the Court below, is erroneous— first, because there ia 
no clear proof of notice} and second because be has raised a 
presumption upon facts which do uot support tbe presumption 
raised. This being so, tbe question w hether the case of a 
second registered purchaser having notice is an  exception to tbe  
general rule laid down by the F u ll Bcnch caso, does no t a rise ; 
and it is unnecessary to  decide i t  on tbe  present occasion. W e 
m ust set aside tb e  decree of the lower A ppellate Court and 
decree this appeal with costs of all Courts.1’

Appeal allowed

(1) 19 V es., 435.


