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KELU Nx4IR (since deceased)̂  R espondent.

[On A.PPEAL PROM THE H iG-H O ouET AT M a DEAS.]

Estoppel—Mortgage— Bight to redeem—-Mortgagee approhating  
and reprobating.

In 1912 a mortgagee sued on a simple mortgagCj joining 
as a defendant the assignee of the equity of redemption of an 
earlier iisnfrnctnaTy mortgage, and praying that in default o£ 
payment the property should be sold and applied thereto either 
subject to the usufructuary mortgage or free from it_, as the 
Court thought fit. A decree was made for sale subject to the 
nsufructiiary mortgage. The assignee of the equity, having 
paid oS the decree,, sued to redeem the usufructuary mortgage. 
The mortgagee contended that by the terms of a compromise 
decree of 1899 redemption could be effected only by execution 
of the decree, and that under article 181 of the Limitation Act 
that remedy was barred at the expiration of three years from 
the date of the decree.

Meld, that the terms of the compromise decree did not 
appear to show an intention that the remedy by execution 
should alone be open to the mortgagor, and that the mortgagee 
■was estopped from contending that it did so, as in the suit of 
1912 he had recognized that the right to redeem was then 
subsisting, and thereby had obtained payment under the 
simple mortgage ; he could not both approbate and reprobate 
the existence o£ the right.

Decree of the High Court, (1929) LL.R. 53 Mad, 805, 
affirmed on a different ground, but -without disagreeing with 
the judgments in the High Court.
A ppeal (N o . 5 o f 1931) from  a decree o f the H igh 
Court (October 3, 1929) affirming a decree of the Sub
ordinate Judge o f South Kauara (August I d ,  1924), 

The respondent (flince deceased), as purchaser of 
tbe equity of redemption o f a usufructuary m ortgage

*Pres&nis Lord BtANESBuasH, Lord MACMir.i.AN aud Sir G e o e q b  Lowhdbs.
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AMBc ivAiB of 1892j instituted in 1921 a suit for redemption. The
keiJ nme. rights of the mortgagor and mortgagee had been the 

subject of a compromise decree made in 1899, and the 
mortgagees contended that under that decree redemp
tion could be effected only by  execution of the decree 
which, as had been held, was barred by the Indian. 
Limitation Act, 1908, Schedule I, article 181.

The material facts appear from  the judgment of the 
Judicial Committee.

The High Court, affirming the trial Judge, directed 
redemption. The learned Judges (K uma.k asw am £ S astr i 

and P ak eh h am  W alsh  JJ.) held that the compromise 
decree did not put an end to the relationship of mort
gagor and mortgagee, which carried the right to redeem, 
but perpetuated i t ; if the decree was to be construed as 
excluding the right to redeem otherwise than by  exe
cution proceedings, that would be a clog upon the equity 
of redemption, and therefore unenforceable. Upon the 
latter point reference was made to the judgments in 
G-. ^ 0. Kreglinger v, Neio Patagonia Meat and Gold 
Storage Company Limited{l) in the House of Lords, 
passages from which have since been applied by the 
Board in an Indian appeal, namely, Mehrban Khan v. 
Makkna{2), The appeal to the High Court is reported 
at (1929) LL.R. 53 Mad. 805.

DeGruyiher K.G. and NarasimJiam for' appellant.—Tiie 
lights of the mortgagor and mortgagee iiiideT the mortgage of 
1882 were embodied in the compromise decree of 1899, and by 
section 47 of the Code of Civil Procedure they could be 
determined only in execution proceedings, which were barred 
by article 181 of the Limitation Act. The present case cannot 
be distinguished from E a r i R avji GhiphnJcar r. S h a p u r ji  
Mormasji 8het[2>). The decision in Sri R aja  P apam m a B a o  y.
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Sri Virob Pratccpa Eamachandra B aju (l), relied on by the Higli AmbctFair

Court, is distingiiishaible as tliere there was no decree wHcIl
could be executed. Although, a mortgage cannot by its terms
fetter the right to redeem given by section 60 of the Transfer
of Property Act, 1882̂  that section provides that the right can
be extinguished by the act of the parties. The law in that
respect is the same in India as in England. Upon the suit to
enforce the mortgage of 1882 it was competent to the parties
to enter into a compromise, one term of which was that the
right of redemption should be exercised only by execution of
the compromise decree. The proceedings in the suit of 1912
do not estop the appellant from contending that the compromise
decree had that effect̂  because there was no representation
made by him and acted on by the respondent so as to make
S e c tio n  116 o f  the Indian Evidence Act apply : Gopee LciU y .
Mussamat Ohundraolee Buhoojee{2), Fatim atu ln issa Begum  y.
Sunder  I?as(3)_, and M itra Sen Singh  v. Jan h i Kunwar{4:).

Appa Row and Wambyar for respondent were not called 
upon.

The J u dgm ent  of their Lordships was delivered by 
Sir G eorge  L o w n d es .— The only question in this appeal sir George 
is whether the respondent is entitled to redeem a 
certain mortgage. I f this right, which has been affirmed 
by both. Courts in India, is exercisable, it is not disputed 
that the decree passed by the Subordinate Jud^e on the 
16th August 1924 is correct.

The mortgage in question was dated the 8th Decem 
ber 1892. and was executed, by  members of the Beloor 
Meloor tarwad. in favour o f the appellant. On the 
13tb September 1897, the appellant brought a suit on 
the mortgage which was compromised, and a decree 
dated the 2nd January 1899 was passed in accordance 
with the compromi.?e. The terms of this decree were in 
effect that the mortgagors should pay to the appellant

(1) (1896) I.L.R, 19 Mad. 249 (P.O .); L.E. 23 I.A . 32.
(2) (1872) L.E. I .A . Supp. Yol. 131.

(3) (1900) I.L.R. 27 Calc. 1004 (P .O .); L.U. 27 I.A , 103.
(4) (1924) I.L.B. 46 All. 728 (P .O .); L.B. 81 I .A . 326.

55-A

70L. LTi] MADRAS SERIES 739



amboKaib within three years a sum of Rs. 31,000, together with a 
Kew3 Naib. yearly rent in kind : that in default of payment of the 
SiRtoEGE Ej5. 31,000, or of the rent, the appellant should be 
Lovndks. to obtain, by process of execution, possession

of the property, and to retain the same as usufructuary 
mortgagee, the mortgagors having the right to redeem 
in any year thereafter on payment of the Rs. 31,000, 
and to obtain delivery of the property by taking out 
execution” .

No rent was paid and in March of the folio iving 
year possession was taken by the appellant under the 
decree. It is not disputed that the appellant remained 
in possession as mortgagee, but it is said that the 
mortgagors’ only remedy was by execution of the 
compromise decree, and that remedy is long since 
barred.

On the 7th December 1901, the appellant made a 
further advance of R-s. 1,675 to the mortgagors on the 
security of a simple mortgage of the same properties.

On the 20th December 1909, the equity of redemp
tion. of the mortgagors was sold in execution of a money 
decree which had been passed against them in other 
proceedings and was purchased by one Subbar ay a 
Kamthi, who, on the 22nd April 1913, assigned his 
rights to the respondent.

On the 18th September 1912, the appellant sued on 
the simple mortgage of the 7th December 1901. He 
joined as defendants the harnavan of the mortgagor 
iarwad and Subbaraya Kamthi, who was described as 
having purchased the equity of redemption, subject to 
the mortgage in suit and to the usufructuary mortgage 
for Es. 31,000, which obviously meant the mortgage 
under the compromise decree. The prayer of the plaint 
was for payment of the sum due under the simple 
mortgage and that in default the property should be
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sold and tlie sale proceeds “  applied in payment of wliat amhuIJaib 
may be found due to tbe plaintiff subject to or free keluFaie. 
from previous nsafructuary mortgage in favour o f . tlie sieGeosge 
plaintiff’s tanvad^ as the Court deems f i t / ’ Lowades.

On the 22nd November 1912, a decree was passed 
in this suit in favour of the appellant providing for 
sale, in default of payment, subject to the usufructuary 
mortgage, and a final decree for sale on tkese terms was 
made on the l2th  September 1914

On the 17th December 1918, after two separate 
applications had been made by the appellant for sale of 
the property, the respondent applied to pay off the 
decree in right of his assignment from  Subbaraya 
Kamthi. In his petition, o f wliich notice was given to 
the appellant, he referred to the decree as having been 
passed subject to the payment of the Es. B 1,000 due 
under the compromise decree of January 1899, and 
made it clear that his object in making the payment 
was to redeem the earlier mortgage. B y  consent of 
both parties the sum claimed as due under the simple 
mortgage, which amounted to Rs. 6,115-12-05 was 
brought into Court and was paid out to the appellant 
on the 18th December 1918, in full satisfaction of the 
decree.

The respondent then applied in execution of tke 
compromise decree to redeem the usufructuary mort
gage. His application was resisted by the appellant as 
out o f time. It was rejected on this ground by the 
Subordinate Judge and his decision was confirmed on 
appeal, the Courts holding that the remedy by execution 
was barred on bhe expiry of three years from  the date 
of the decree, i.e., in January 1902.

The respondent then instituted the suit out of which, 
the present appeal has arisen praying for redemption,
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Ambĉ ijaie only remedy was in

Keiti S'air esecatioD, and that this remedy had already been held 
SirGeoese | 3 0  fcinie-barred.
L o w n d e s .

This contention was rejected by both Courts in 
India. Upon an esamination of the authorities they 
came to the conclusion that the remedy by suit was 
still open to the respondent. The Subordinate Judge 
was also of opinion that having regard to  the proceed
ings in the suit on the simple mortgage the appellant 
was estopped from asserting the contrary. The learned 
Judges of the High Court came to no specific conclusion 
on the question of estoppel, basing their judgment on 
other grounds, but they affirmed the facts upon which 
the Subordinate Judge had relied. They say :

It ia clear therefore from these proceedings that in 1912, 
i.e., about twenty years after Exhibit A , the deed of mortgage, 
and over twelve years_after the ra jin am a  decree, the mortgagee 
treated the first mortgage as subsisting and got a decree on 
the second mortgage on that basis.’ ’

In the event a decree was passed by the Subordinate 
Judge in the respondent’ s favour on the 16rh August 
1924) providing for redemption on the terms therein 
set oiitj and this was affirmed in the High Court by the 
dismissal of the appeal.

Their Lordships, while not disagreeing with the view 
taken by the learned Judges of the High Court, are of 
opinion without going further into this question that 
the defence raised by the appellant was not open to 
him. On the terms of the compromise decree of 1899 
they think that it was not the intention of the parties 
that the remedy by execution should alone be open 
to the mortgagors. Seeing that it would, as the 
Courts have held, be barred after three years, such a 
construction would manifestly defeat the main object 
of the compromise which was to leave the mortgagors
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in  p ossesa ion  to r  th r e e  y e a r s , an d  i f  a ft e r  th e  e x p ir y  o f  amed irua

th a t  p e r io d  fclie m o r t g a g e  d e b t  w as n o t  p a id  t o  a l lo w  keltt nai s , 

th e  a p p e lla n t to  ta k e  p o s s e s s io n , an d  a g a in  i f  a n d  a f t e r  s ie '^ b g k  
h e  h a d  so  d o n e  to  e n t it le  th e  m o r tg a g o r s  to  r e d e e m .

That the appellant anderstood this to be the intention 
is clear from the proceedings in the suit on the simple 
mortgage, which was based upon the right of redemp
tion being still alive ; the prayer of the plaint -would on 
the face of it have allowed both mortgages to be paid 
off on a sale. It is, their Lordships think, equally 
clear that it was upon the same understanding that the 
respondent came in and paid off the decree in this suit, 
and that the appellant accepted the payment. On no 
other view of the facts could he have realised the 
decretal amount.

Having thus, almost in terms, offered to be redeem
ed under the usufructuary mortgage in order to get 
payment of the other mortgage debt, the appellant, 
their Lordships think, cannot now turn round and say 
that redemption under the usufructuary mortgage had 
been barred nearly seventeen years before he so obtained 
payment. It is a well accepted principle that a party 
cannot both approbate and reprobate. He cannot, to 
use the words o f H o ntm an  J. in Smith v. B aher(l\

at the same time blow hot and cold. H e cannot say at 
one time that the transaction is valid, and thereby obtain some 
advantage to wHoh he could only be entitled on the footing  
that it is valid, and at another say it is void for the purpose of 
securing some further advantage.'’^

See also p e r  Lord K en ton  G.J. in Smith v . Modson(%) 
where the same expression is used.

It is objected for the appellant that this view o f the 
case is not admissible inasmuch as no estoppel was
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Ambc naie pleaded and no issue was framed with regard to it. It 
SELukiiK. is clear, however, that the question was raised before 
sie'^hge the trial Judge and that the appellant had a sufficient 
L ow ndes, opportunity then of meeting it. ISTor is it suggested 

now that there are any other material facts which could 
have been proved had the issue been formally raised. 
Their Lordships therefore think that this objection has 
no weight.

For the reasons given they think that this appeal 
fails and should be dismissed with costs, and they will 
humbly advise His Majesty accordingly.

Solicitors for appellant: Hy. S. L. Pol ah ^ Go.
Solicitor for respondent; Harold Shephard.

A.M.T.
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A PPE LLA TE  O IY IL .

B efore S ir  Owen Beasley, Xt.^ C hief Justice, and  
Mr. Justice Bardswell.

1983, T H E  SEC R ETAR Y OF S T A T E  VO'R IN D IA  IN  C O U N CIL,
Marcli 14. PiEPRESENTED BY THE COLLECTOR OP T a NJOEE

(N il)̂  PeTITIONEEj

V.

E A 6 H U N A T H A N  a n d  tw o  others  (P l a in t if f s ) ,  
R e spo nd en ts .*

Court-fee— Order in favou r o f  p la in tiff in regard to— Revision  
against— Competency of, under sec. 115 o f  Code o f  Civil 
Procedure or sec. 107 o f  Government o f  In d ia  Act—  
Government not a party to suit— Bevision by—B ight of.

Neither under section 115 of the Code of Civil Procedure 
nor under section 107 of the Government of India A ct has the 
High Court power to interfere in revision with an order in  
regard to court-fee whicli is in favour of the plaintiff.

* CiTil BeYiBion Petition No. 1260 of 1832.


