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1884 counsel for the respondents, the question w hether tha Raja oould
StrBBo- apply for the revocation of tha probate has n o t been argued before 

m o h q a l a  them , and therefore they give no final opinion upon it.”
v, It therefore appears from the opinion expressed by their Lord-

bhoosotn ships in the Privy Council that no attaching creditor can seek
Biswas, revoi5e the probate of a 'will, or oppose tlie gvaat of"probate

unless be puts bis case upon the ground that tho will set up was
in fraud of creditors. We think that the ground set forth iu
the application made by the objector in this case amounts to a 
statement that the will set up by the wife of the judgment- 
debtor is a forgery and a fraud upon tlie mortgagee. Under such 
circumstances we are of opinion that the attaching creditor is 
e n t i t l e d  to oppose the grant of probate. Were we to come to any- 
other decision the result would be that, although the attaching 
creditor would be in a position to contest the demand of any 
other person claiming tlie attached property, he would not be able 
to dispute any title derived under a will.

In regard to the merits of the case, we concur in the opinion 
expressed by the lower Court that tho will is not proved to have 
been executed by the alleged testator, aud we therefore dismiss 
the appeal with costs.

Appeal dismissed.

H efore M r . Ju s tic e  M c D o n e ll a n d  M r . J u s tic e  F ie ld .

B IS W A  SO N A N  (T H U N D E R  G O S S Y A M Y  ( J t o o m k n t -d k b t o r )  * . B IN - 
V ebm avy  14. A N D A  C H U N D E R  D IB  IN G A  R  A D H IK A R  G O SSY A M Y  (D ecbjse-
--------------------- H O ID H B .)#

L im ita tio n — C iv il P rocedure Code, ss. 108, 230  a n d  047— A p p lic a tio n  f o r  
execution o f  D ecree— P ra c tic e  o f  a tr ih in g  o f f  execu tion  j proceedings—  
P rocedure.

A decree was obtained on tlie  1 0 th ' J u ly  1 8 5 8  an d  app lica tions to  oxeonte 
i t  were m ade i a  J a n e  1862 and  J a n u a r y  1860. T h o  la s t appliontion  prior. 
to  th e  com ing in to  operation  o f  tho  Civil P ro ced u re  Code o f  1877 was on th e  
30 th  Ja n u a ry  1876. T h i s , proceeding w as  s t ru c k  off, T ho  decree-holder 
on th e  13th J u n o  1879 ngain  app lied  fo r execution  j th e  deoree was transferred

*  A ppeal from  A ppella te  O rd e r N o. 840 o f  1883, ag a in s t th e  o rder o! 0 .. J -  
XiyaU, E sq ., OSFg. J u d g e  o f  A ssam  V alley  D istric ts , da ted  th e  3 7 th  J u l y  188ft 
affirm ing th e  o rd e r  o f H .  0 .  W illiam s, E sq ., tho S u b o rd in a te  Ju d g e  oi 
D urrutig, da ted  the 5 th  Mnvch 1883.
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to  S  for execution, w here on objection th a t  i t  was wove t i n n  tw e lv e  years  old 
nnd therefore burred  b y  s. 23 0  o f A o t X  o f  1877, tlia  execution  p ro ceed in g s ' 
were again  s tru o k  off on th e  1 7 th  J a n u a r y  1880, T h is o rd e r wns appealed  
against, an d  eventually  o n  th e  2 5 th  A p ril 1881 th e  ap p lica tion  w as re«adm itted. 
In  Juno  1881 an a p p lic a tio n  w as  m udo to  tho  S  C ou rt fo r  tra n sfe r of th o  
c r b b  for execution to  D  w hioh was g ra n te d  a n d  th e  case tran sfe rred , b u t  n o  
stops h a v in g  bean taken  by  th a  deoree-L o lder in  th e  D  C o u rt, i t  w as s tru c k  
off by th a t  C o n rt on th e  19th  A u g u s t 1881. O n th e  4 th  M arch  1882 (the  
judgm eut-dobtor h av in g  died m eanw hile) an  app lica tion  w as m ade to  th e
D  C ourt to  restore th e  proceedings fo r ex ecu tio n  a g a in s t h is re p re se n ta tiv e . 
Notices w ere issued, and  tlie  2nd  J u n e  w as o v en tu a lly  fixed for th e  h ea rin g . 
O n th a t d ay  no one wns p re se n t oil bu lia lf o f th e  deci'ee-liolder (w hose p leade r 
lmd died in  tlie m ean tim e), nnd  tho oase was aga in  s tru c k  off. O u th e  11 th  
Ju ly  1882 application w as m ade to  res to re  th e  p roceed ings, no tices  were 
issued, and  a day fixed fo r h ea rin g , a u d  after num erous ad jo u rn m en ts  th e
objections o f the ju d g m e n t-d e b to r  w ere overru led  on th e  5 th  M arch  1883 
and execution o f th e  deoree g ra n te d . O n appeal th e  Ju d g o  fo u n d  th a t  tlie
execution proceedings h a d  boon co n tin u o u s th ro u g h o u t, an d  th n t th e re  had
been no unreasonable delay  in  th e  p rosecu tion  o f  th e  execu tion  p roceed ings. 
H eld , th a t  execution o f  tho  deoree w as u o t b a rred  by  a. 23C of th e  Codo of 
Civil P ro c e d u re .

T he r ig h ts  o f the p a r t ie s  to  ex ecu tio n  proceedings a rc  n o t aifeotod in  Any 
way by th e  case being *• s tru c k  o ff"  b y  th e  C ourt, th e re  being  no provision 
in the Civil Procedure C ode fo r  such  a  course. B a v o d a  S o o n d a ri V e b ia  v. 
F ergusson  (1) follow ed. T he only  p ro p e r m ode of d ea ling  w ith  n case, w h e th e r 
a regular s u i t  or a  m isce llan eo u s  p roceed ing , wlien th e  p a rtie s  do  n o t ap p ea r 
is  to  dism iss it . A ease so d ism issed  can  be re s to red  on app lica tion  u n d e r 
s. 108, w hich is  by s .  64i7 app licab le  aa w ell to  execution  p roceed ings as 
to  su its a n d  appeal*).

The facts of this oase are stated as follows in the judgment 
appealed from :—

“ T be dale  o f th e  decree  is the 1 0 th  J u l y  1 8 5 8 ; ifc h as severa l tim es been 
executed, b u t never fu lly ,

“  T he la s t  ocoasion o n  w hioh th o  execu tion  w as ta k e n  ou t, p rio r to  th e  
naming in to  force o f A o t X o f  1877, w ns in  1876.

*' On th e  13tU J u n e  1879  tho  decree-ho lder filed nn app lica tion  before th e  
Subordinate J u d g e  of T e z p u r in  w h ioh  ho s ta te d  th a t  th e  ju d g m en t-d eb to r 
hav ing  oouoealed h is p ro p e r ty , th e  ap p lica tion  for execu tion  m ade in  1876 had 
been s tru c k  o f f ; th a t  th o  decree -h o ld e r h a d  now  discovered th a t  tho  judgm ent*  
debtor h ad  ta k e n  som e p ro p e r ty  to  h is  house}  a n d  th a t  exeoution a g a in s t th is  
p roperty  waB desired. N o tice  was acco rd in g ly  issued to  th e  jndgm eu t-deb to i'. 
T he  execution proceed ings w ore th e n  tra n s fe rre d  to  th e  Gour): oF th e  S ubo r-
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dinate Judge of Sibnngftr. An objection was there taken by tbe judgment- 
debtnr that the decree was barred as more than twelve years old by the pro. 
visions of s. 230 of Act X of 1877. This objection was allowed by Hie 
Subordinate Judge and the exeoution oase struck off on the 17th January 
1880.

H  T h i f l  o r d e r  w « a  appealed against, and evontuiilly on the 25th April 1881 
the Dintrlat Judge re-admitted the application under the last olnuse of 
s. 230 of the Code.

“ In pursuance of the Judge's decision n petition was in June 1881, (date 
in month not stated), presented to the Subordinate Judge of Sibangur, acting, 
that the oase might be re-admitted and tlie deoree trntisfon'ed for execution 
to the Subordinate Judge of Dum ing. On tbe 13fch July 1881 the Sibsagar 
Court wrote a. proceeding transmitting' the docreo for execution to Diitrang. 
On the 29th July 1881 the Subordinate JudffO of Durriing recorded the 
following order on the proceeding received from Sibsagfir: “ Register and 
Rive ,7 days’ grnce to decree-holder to tnlco the necessary steps.” On the 
19th August the case wn» struck off, the decree-holdor having fulled to take 
the necessary steps.

“ On the 4 th March 1882 (the judgment-debtor having meanwhile died) 
the decree-holdor filed nn applioation before tho Durrung Subordinate Judge, 
nsfcing that the case which had been struck off nnd sent to the reoord-room might 
be brought again on the f ile ; that notioe might bo sent to tho judgment- 
debtor's son, who was his heir ; and that the property specified in the applica
tion might be attached and sold. On the 1st Apvil 1882, it was ordered 
tlmt notioe shnnld issue to the judgjnoiifc-debtor under s. 248, OiviL Procedure 
Code, to show cause why tho deoree should not bo exocated against him, 
Tho judgment-debtor having filed objections, it  was ordered ou tbe le t  WUjr 
that tho 18th Mny should be fixed for hearing tho suit. On the 18th May the 
Deputy Commissioner being absent the case whs postponed bill the 2nd June. 
On tho 2nd Jnne 1883, the following order was passed :— ‘ No one id 
present on behalf of the deoreo-holdev whose plan dor has died. The oase 
will be struck off.'

“ A  petition, dated 10th Jane (but apparently not presented till 11th 
July) was then filed by the deoree-bolder, before the Subordinate Judge, asking, 
that the decree m ig litb e re-admitted.

“ On tho 11th July 1882 it wnB ordered that this should be brought up with 
the pYevionB. papers,

" On 22nd July its wfisi ordered that notioe Bhould bo issued on. the heir®, 
of the judgment-debtor under s. 248 to show cause, tho 22nd August being; 
fixed for hearing.

“ On the 22nd August ‘ the pleader for the opposite party being sick, case 
adjourned till to-morrow.1,

“ On 23rd A ugust the case was again adjourned till 28th August'.
" On 28th August, at tho request of the doer oe-hoi dur's pleaders, the.ends
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Wns adjourned till 6fch September 1882, to see ivhnt execution of deoree oases 
took pl««e pr«?icms to 1879.

“ On 0th  Septem ber, * n o  t im e ; cnse postponed  to  8tli.
" O n  8 th  Septem ber th re e  w itnesses exam ined  on b e h a lf  o f diici'oa-holdor, 

nnd sum m ons ordered fco issue to objections ( th a t  isr, jud£iuiu it-d< ib tur'« ) 
f itnesses  to appear on 4 th  O otober n ex t.

“ dth. Ootober, ‘ GttBu p o stponed  t»  firs t o p e n 'd a y  a f te r  O oorgn  Poojn  h o lid ay s.
•* N o th in g n eem s to h av a  ta k e n  place on th o  dny fixed.
“ 3rd  F e b ru a ry  1883, * n t request o f  ju d g m e n t-d e b to r, case  ad jo u rn ed  t i l l  

pleader returns*
« gth M arch 1883, ob jection  ra ised  dism issed, decreo-holder to fu rn ish  lint 

flf p roperty  he desired to be a tta ch ed  b y  1 4 th ."
prom thia order a a  appeal was preferred to the Ju d g e  ou tho 

following grounds :— (1), th a t the decree is barred  from  execution 
under s. 230 of Aot X IV  of 1882 j (2 ), no atepa h a rin g  been 
feikeu to execute tlie decree betw een the 30 th  Ju n o  1862 aud 
jOth Jan u ary  1866 and betw een the 10th J a n u a ry  1876 and  
the l l t h  J u ly  1879 th e  decree cannot bo e x e c u te d ; (3), tho 
appellant having received no assets from the judgm en t-deb to r the 
decree cannot be executed against him  ; (4), the  dooroe-holder 
lias been satisfied already and w hat is claimed as due ia in terest 
upon interest.

Iu liia judgment the Judge stated as to these grounds :—r
“ As regnvds tho first ground it is urged tlmt s. 230 of the Civil Procedure 

Gnde gives, in tho case o f dHeroes more than twelve years old, only the right to 
o?ia application for exeoution to be made * within tliree yuars after the. 
passing of the Oodu! ; tho Code received tha Qoyernor-G-enorHl’it aaaont liil 
the 80th of Mureh 1877 and came into force on the 1st October 1877 ; tulfirig 
the latter (us has been held to be the proper interpretation) as the dpte of 
passing, it  is said that after the 1st Outober 1880 it w;is no longer possible 
to taliu proceedings for exeoution of' the decree granting that tlie proceedings 
instituted ou tho 13tk Juno 1879 were within time j thane proueudin#* > 
te rm ina ted  w ith  tlie o rd e r  s tr ik in g  off th e  oase ou the  19 th  A u g u st 1 8 8 1 ; 
th e  renew ed app lica tion  fo r  execution  p m e n te d  ou th e  Atli Mavolv 1B82 
wnii inadm issible, and  i t ,  too, was b ro u g h t bo nn end by tho  order S trik in g  olf 
th e  otise on th e  2 n d  J u n e  1883 i th e  p resen t is th e  th ird  app lica tion  since 
th e  passing  of tho  A ct X  of 1877 And is barred  by lim ita tio n .

‘‘-In.supports of thia contention I  am ral'erred to the rulings of tbs High 
Court in Afrannisia Chomllmwi v. Shorajutollet Chowdkrg (1) and SreehalA 
Qoohoo, v. . Yutmf Khan (2). In tho formor of these Danes as application 
was mnde for execution within the three years, mid granted, but Di’roii^uuaJy
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(ub the High Oourt held) struck off on nn untenable ground by tlio Judge, 
A second application was made and rejected under s. 230. The Oourt held 
that tbe decree-holder oould not obtain relief on appeal against the 2 nd 
order, because bia proper couruo was to have appealed against the first order. 
In  the seooud of these cases an application to execute was made within 
time, and subsequently a second application wnn pat in, asking that the 
properties specified in the first application might bo released from attachment 
and certain other properties specified in the form attaohed in their stead. 
I t  was held that the latter was a second application and barred by the section 
referred to.

“ On the other hand it is argtwd for the respondent that tho orders of 
the 19th August 1881 and 2nd June 1882, striking the execution proceedings 
off tlie file, do not operate to terminate those prooeedings and that the 
proceedings consequent on the application of the 13th Juno 1879 must be 
regarded as oontiauons down to the present date. In  support of this conten
tion the following onses are quoted :—

“ P udo  Monee Dasseo v. Moy Ufothoaranath Chowdhry (1); Soonder Singh v. 
Subooria  Alum B o sh u  R oov  (2)t P a n a iil S u q  v. XCishen H£un Tiabeo (3); 
Barada Sundari Dnbea v. Fergusson (4). Tho first two of these rulings 
(the first of which is of tho Privy Council) clearly Iny down that no 
inflexible rale can be asserted regarding the rfloofc of nn order striking off 
an execution case, 1 bat tlmt the question must bo determined by tho facts and 
circumstances of each case. In  the fourth and most recent of tho oases tho 
Court expressed itself as follows :—

‘‘ ‘ W e wish to observe that it cannot be too widely known that when 
execution proceedings are struck off on the mere motion, of the presiding 
jndioial offioev, the rights of the parties to those prooeedings are not in any 
way affected. The striking off is not in acoordnuoe with any provision in 
the Code of Oivil Procedure. I t  is done merely for the convenience of thei 
Court, and with a view to diminish the number of oases whioh might other
wise appear to hnve been ponding in their Oourt for a long time. When the 
striking off takes place upon the application of the parties, or after their 
failure to appear when they have received due notice to appear, their rights 
may be affected by the striking' off, but whether they aro so or; not would 
depend upon the circumstances of oaoh oase.’

“ Applying the principles just stated to tlie present case, I  find that the 
striking off the execution proceedings on the 10th August 1881 was not a 
termination of them. I t  is to be borne in mind that tho oaBe had been 
transferred from one distriot to another, and that a reasonable time ought to  
have been given to the decree-holder to prosecute them  in  tlie now 
Court. It appears, however, that the proceedings only reached tho Durrung 
Court on the 29th July, and that they wore struck off for default of

(1) 13 B . L. B ., 411; 20 W . B ., 133.
(2) 24 W. E ., 86. (8) 9 C. L. R , 297. (4) 1 1  C. L . K., 17.
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proseoution twenty-one days Inter, without, as nppeara from tho record, any 
- notice having been given to tho decree-holder.

“ The next question thnt arises is, whether, granting thnt the order of the 
19th August 1881 did not of itse lf operate to bring the proceedings to au 
end, the failure of the decree-liolder to take any further steps for six months 
afterwards (until tbe 4th  Maroli 1882) implied abandonment of the pro
ceedings. Here the point ia more doubtful, nnd tho faets are not very fully 
disolosed on the veoord or by the pleaders. Bat it  is admitted ’ that in this 
interval the original judguicnfc-debtor died, and thnt of itself is reasonable 
ground for admitting a certain amount of delny in further prosecuting tho 
case. I  think on the whole thnt tho interval does not of itself prejudice tho 
right of the decree-holder to continue the proceedings.

“ The next question is, whether tha order of the 2nd June 1882 was a ter
mination o f the proceedings. I  am clearly of opinion that it was not. The 
Deputy Commissioner had been absent on the 18th May, the date fixed for hear
ing, nnd tho 2nd June wna fixed only iu tho usual manner by notice in Court for 
the information of the pleaders ongnged. Tho deoi'eo-holder’s pleader had  
died between the two dates, only n fortnight apart, and on tho 2nd June no 
one appeared. Grunting that tlio caso wan not oxtinot as a result oE tho 
previous proceedings, I  think that it wag decidedly not brought to an end b y  
the order of tbe 2nd June. Snbsoqunnt to this order no unreasonable delay 
occurred in proseouting it, the next petition having beon verified on tho 18th 
June, nnd (apparently) prosecuted on tlio 11th July. Subsequent to that date 
nothing occurred to impose any obook nn the progress o f the case. On the 
first ground of appeal, thereforo, I  find for the respondents.

" A s regards the. second ground I  hare already said thnt tlio mutter fpna 
not fully argued, but it  appears to me that it is  now too late to urge the 
Limitation Aot in respect of periods prior to the admission of tbe application 
for exeontion of the 13th Juuo 1879. I  may refer to the dooisiou' o f the
Privy Counoil in M angtd Pershad D ich it v. G rija  K an t L a h ir i (1) as
apparently oonolusive on*t,he matter,

“ The third and fourth grounds of appeal woro not placed before the Court, 
and in the abaunoo of any argument in  support of them, tho respondent is 
entitled to a deoision in  his favor in regard to them.

“ Tho appeal is"dismissed and tho order of the lower Court confirmed.”

Baboo Bliooburt Doss fov tho appellant. 
Baboo Jusodanimdnn Poramanick  for t h e  I 's sp o u d o n fc . 

The judgm ent o f  the O ourt (MoDoHBLti and E ig ld , J J . )  
was delivered by 

■Field, J .—Tha facts of this oaao are fully Bet o u t in  Hie jn d g -
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O h t t n d b b
EIbinoab

A d h i i c a e

CtO SSY A M Y .

m ent of tlie learned Ju d g e  ia  the C ourt below, and i t  is noli 
necessary for ns to recapitu late them. The Ju d g e  refers to the 
following passage iu the judgm ent of "White, J . ,  iu  Barada Sun.* 
dari Dabea y. Fergusson (1):— “ \Ve wish to observe th a t it cannot, 
be too widely known th a t when execution proceedings are struck 
off on the mere motion of the presiding jud ic ia l officer, tlie rights 
of the parties to those proceedings are n o t in  any  way affected. 
The striking off is no t in  accordance with any  provision in the 
Code of Civil Procedure. I t  is (lone m erely for the convenience 
of the Court, and with a view to dim inish tho num ber of cases 
■which wiglit otherwise appear to have been pending  in their 
Court for a long time. W hen the strik ing  off takes place upon 
the application of the parties or, after tho ir failure to appear, 
when they have received due notice to appear, th e ir  rights may 
be affected by the strik ing  off, bu t w hether they  are  so or not 
-vyould depend upon the circumstances of each oase.”  I t  has 
been pressed upon us th a t the resu lt of the application of this 
prinfiiple will be th a t decree-liolders will m anage to avoid alto
gether the provisions of the Lim itation A ct as to the exeoution of 
decrees. "We ave wholly unable to accede to this argum ent, aud we 
desire to say tha t we concur in the view expressed in the  passage 
which I  have j  list quoted. I f  Mpi’ussil C ourts would follow th§ pro _ 
visions of the Circular Orders laid down for their guidance, aud. post 
in their Court-houses a list of cases ready for hearing , specifying the 
date on whioh those cases are to be heal’d, parties would have 
no ju st ground of complaint, if  their cases, beiug taken  up on the 
dates so specified, were dismissed in d efau lt of their appearance. 
I t  would be very desirably th a t Courts in  the Mofuseil should 
abandon the practice, of “Jstrik ing  cases off.”  There is no 
provision in  the Code of Civil. P  rooedui’e for strik ing  off a case. 
The only proper mode of dealing w ith a case, whothei’ a regular 
suit or a miscellaneous proceeding, when th e  parties do not 
appear is to  dismiss it. W hen a case is dism issed in  consequence 
of the parties not appearing, an application m ay be made to the 
Court under the provisions of s. 108. This section, applioa tQ 
regular suits, bu t under the provisions o f s. 647 I t  is  equally 
applicable to all proceedings other th an  su its and appeals. I t  is

( l)  H  0 . L. R ., 17.
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therefore applicable to  executioa proceedings. W hen  an  execution 
proceeding’ therefore is  dismissed in  default of appearance o f the 
decree-holder, he can w ith in  the  tim e  allowed by the  law of limi
tation present an application under b. 108 asking tlmfc the order 
of dismissal be set aside, and th a t  ft day  be appointed to  proceed 
■with the oase. This application m ust of course se t forth such 
matter as is specified iu the  section, and the grounds upon which 
it is made. I f  the  C ourt o f first instance, having  im properly se t 
aside its order dism issing a suit or o ther proceeding, appoints si 
day for taking fu rther steps in  the m atter o f snoh su it o r 
proceeding there m ay bo an  appeal. Tlie parties havo thus fu ll 
opportunity of litiga ting  tho question, whether an execution 
proceeding has been properly dismissed iu consequence o f the 
decree-holder not Appearing at any  stage a t  whioh such appearance 
may be necessary.

Now, let us apply these principles to the present case. The 
Judge has found th a t the  execution was ono continuous execution, 
a n d ' that the orders m ade upon the applications of the 4th M arch 
1882 and 11th J u ly  1882 m erely restored the original execution, 
proceedings to  the file, aud th a t, therefore, the o rig inal execution 
proceedings were being  continued. I f  after the execution proceed
ings were struck  off on tho 19th A ugust 1881, o r on the 2nd Ju n e
1882, a proper application under the provisions o f  s. 108 o f  
the Code had  nob been made, the judguient-debfcor m ight have 
objected in  the first Court, and m igh t have followed o u t his objec
tion by preferring an  appeal.

No such course was taken, and neither in tlie lower Appellate 
Court nor on the  grounds o f  appeal now before us has it  been 
urged th a t the C ourt o f  first instance did n o t properly exercise 
its jurisdiction n n d er s. 108 o f the Code in  restoring the 
execution proceedings to the  file b y  its  order iu  the petition o f  4 th  
M a rc h 1=8821, or by i ts  subsequent order in  tho petition  of the  11th 
Ju ly  1882. This being so, the only question which wo have to  
consider is, whether the Ju d g o  in  th© Court below, hav ing  found 
that there.has been one continuous execution proceeding through* 
oat, we can say  th a t  th e  application o f the 11th Ju ly  1682 ia 
barred by  s. 280 o f the  Code o f Civil Procedure. V^e th ink  
we cannot say th a t i t  was so barred . Then the Ju d g e  having
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found tlm t there has been one continuous execution, no ground 
has been shown to us upon which wo can qnostion his finding 
upon this m atter, which ie a m atter of tact. The appeal must 
therefore be dismissed with costs,

Appeal dismissed.

TH E  IN D IA N  LAW REPORTS. [VOL, J ,

Before Mr< Justice McDouall an d  M r. J tiftw e  F ield. 

BAMASUNDAKI DASSI ( P l a i h t i s p )  v . K R IS H N A  CIIA N DR A  DHTTR
AMD O'CnUBB (l)KFJiNDANTS.)*

R eg istra tio n  A c t, 1877, s. 50— R egistered a n d  U nreg istered  D oaim enU __
Priority—Nutica qf prior sale.

Q tteem — W h eth e r tlie cnae o f a  second re g is to ra i p im jhnsor wifcli noiiae 
of a  prior snlo is tin oxncptioii to  tlio rulo ltiid dow n in  tlio F u ll Bench case 
of N a ra in  C httnder O huchcrbutty  v, D a tu ra m  R a y  (1 ), T ho C ourt held th a t  
i t  wns n o t necessiiry to (louida tlie po rtio n  in  tho pi'OHOiifc a/we inaRmuoli 
ns tho ftvota of tho  cuso d id  n o t ju stify  tho in  iu  find ing  th a t  tho puvolmaer 
lmd such notice.

T h e  plaintiff purchased from R am  Coom ar alias Sliib N ath 
Sen, tbe  fourth defeudant, a 5-gnnda B lia ro  of taluk Molum 
by a registered kabala, dated tho 22nd Blmdro 1385 (6th  
September 1868), for a consideration of Rs. 100. The plaintiff 
thereafter applied under Bengnl Aot V I I  o f 187(5 for regis
tration of his name in respect of tho above share, bu t Was 
opposed by tho first, second ami th ird  dofondants, who alleged 
tha t they  had purchased the same p roperty  (among- others) from 
tlie fourth defendant by an unregistered kobala, dated  4 th  Srabim 
1273 (16th Ju ly  1869), and chiimed to havo their nam es registered 
in respect o f  the 5-ganda  sliaro. The OoIIoatov aaaordiagly 
rejected the plainbiiS’s application for registration of her name, 
and registered the share iu the names of the first, second aud 
third defendants, who, a s  the plaintiff alleged, had, in  collusion 
with tbe fourth defeudant, opposed her in  entering in possession 
o f the disputed share.

#  A ppsnl from A ppellate Deoree No. 1208 of 1882, a g a in s t tl ie  deoree of TMff 
K irkw ood, E sq ./J n d g e  of M ym ensingh, d a ted  tho 2 4 th  of A p ril 1882, afQi’tri 
in g  th e  decree o f Baboo B epin  C hundra  lio y , A d d itio n a l M u n s iff of M etro 
konn, da ted  th e  4 th  of A pril 1881.

(I) I. L . I?., 8 Cnlc., 697.


