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APPELLATE CIVIL—PULL BENCH,

Before Mr. Justice Ramesam, Mr. Justice Ancuntahrislma Ay your 
and Mr. Justice Oornish.

K A L A G A E LA  SANKAEA MAHADEVA SETTY . 5
( P e t it io n e r ) ; A pp e lla n t , -------------------

V .

KALAGAELA SAN YASATYA (R espondent), 
E espowdent.'*'

Code of Civil Procedure {Act V of 1908),sec. 145, cl. (c)— Judg- 
ment-debtor paying decree amount in Court— Surety bond 
filed in suit under orders of Court thereafter— Principal 
committing default— Order for execution against surety—  
Maintainability of, under sec. 145, cl. (c).

In a suit on a mortgage bond a decree was passed and the 
Jndgment-debtor deposited the decree amonnt in Conrt. Oil an 
application by the guardian of tlie minor plaintiff to witiidra-w 
the amount from Court, the Court ordered that the amount may 
be withdrawn and, after deducting the expenses, the remaining 
amount should be invested in Government promissory notes 
and deposited in Court and the same should remain in Court 
till the plaintiff attained his majority. Security was demanded 
for the due performance of the above-mentioned conditions by 
the guardian. A surety bond was executed and the amount 
was allowed to be withdrawn by the guardian who committed 
default. On an application taken out by the plaintiff after he 
attained majority for an older directing the surety to deposit 
the said sum in Court,

held that section 14-5 of the Code of Oiyil Procedure applied 
and an order for execution could be made against the surety,

Kurugoda^jpa r. Soogamma, (1917) LL.R. 41 Mad. 4iO, 
distinguished.

A p peal  against the order of the District Court of Vizaga- 
patam, dated 8th December 1928, in Execution Applica­
tion No. 321 of 1928 in Original Suit No. 3 of 1913.

* Appeal against Order No. 296 of 1929,



SANKAiiA Tlie appeal originally came on for hearing before 
Jackson and Mockett JJ., who made the following

santasa?xa. O edbr :
Kurugodafpa  v. Soogamma,{l) seems to cover the case but, 

aa at preeent advised  ̂ we do not see how Kurugoda;p^a r . 

Soogamma(l) can be reconciled with the plain language of section 
145. The case should be heard, we think;, by a Full Bench.

B. Satyanarayana for appellant,
Y. Suryanarayana and Kasthuri Seshagiri Bao for 

respondent.

The Ju dgm en t of the Court was delivered by 
E ambbam j . R a m e s a m  J.—In this case there is no order by the 

Court granting leave to the next friend to receive any 
property on behalf of a minor. Order XXXII, rule 6, 
does not therefore apply. In this respect the case 
differs from the decision in Kurugodappa v. Soo- 
gamma(l).

The question still arises whether section 145 d.oes 
not apply to the case. Clauses (a) and (6) do not 
apply. But we tliinls: clause (c) applies. It is true that 
the judgnaent-debtor has paid the money due from him 
under the decree into Court and there is no further 
dispute between the two parties to the suit. But until 
the money deposited by the judgment-debtor was 
finally disbursed, there can be “  a proceeding conse­
quent ” on a suit.

The application by the next friend, in which the 
order of the Court for converting the money into 
Government promissory notes was made, is such a 
proceeding. We think that the conclusion of the 
learned Judges in Kurugodappa v. 8oogamma(l) 
depended on the fact that that was a proceeding under 
Order XXXII, rule 6, and the observations must be
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(i) (1917) I.L.R. 4.1 Mad. 40.



confined to the actual facts of the case. W e  are of Sankaea 
opinioa that section 145 applies and an order for exe- setty 
Giition against the surety may be made. In Ko Mating Sanyâ Vtta. 
Gyi and others v. Daw Tok[l) there was no suit or eam^jt j. 
proceeding' consequent on the suit.

W e reverse the order of the Court below and 
remand the matter for fresh disposal according to law.
The appellant will have costs of this appeal. Costs in 
the Court below will abide the result.

G.E.
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A P P E L L A T E  C IV IL .

Before Sir Owen Beasley, Kt.  ̂ GTiief Justice, and 
Mr. Justice Bardswell.

A P P A J I R E D D IA R  (R espowpbnt)̂  A ppeilant  ̂ 1935̂
January 24.

V .  ~

THAI LAM MAL (Petitioner) j Sespondent̂ ^

Letters Patent {MaJjms), cl. 15— Judgment— Appeal— Appel­
lant deceased in— Legal representative of— Order directing 
respondent to be brought on record as— Wot a judgment and 
not an appealable order.

An order directing the respondent in an appeal to be 
bronglit on the record as the legal representative of the deceased 
original appellant is not an appealable order, because it is not 
a judgment which finally settles the rights of parties bat has 
the effect of allowing litigation which is proceeding to further 
proceed to a final adjudication.

L e t t e r s  P a te n t  A p p e a l preferred to the High Court 
under clause 15 of the Letters Patent against the order 
of Jaok so^  J ., dated 28th November 1929 and made in  

Civil Miscellaneous Petition E’o. 6009 of 1928 in Appeal

(I) (1928) I.L.R, 6 Bang. 474.
*  Letters Patent Appeal No. of 1930.
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