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APPELLATE CIVIL.

Before Mr. Justice Uamesam and Mr. Justice MocJceft.

1932, p. RAJAGO.PALA GRAM ANI ( D e f e n d a n t ) ,  A p p e l l a n t ,
October 11.

V.

BAGGIAM M AL ( P l a in t if f ) ,  E e s p o n d e n t . *

Indian Trusts Act (II of 1882); ss. 11, 41— Trust deed— Minor
beneficiary with vested or contingent interest under— Court
— Inherent power of.

When there arises an emergency or a state of oiroumstanoes 
which it may reasonably be supposed was not foreseen or anti­
cipated by the author of the trust and is unprovided for in the 
trust instrument, and which renders it desirable and perhapg 
even essential  ̂ in the interests of the beneficiaries, that certain 
acts should be done by the trustees which they themselves have 
no power to do, and to which the consent of all the beneficiaries 
cannot be obtained by reason of some not being sui juris or not 
in existence, the Court will exercise its general administrative 
Jurisdiction by sanctioningj on bebalf of all parties interested, 
those acts being done by the trustees.

When an advance under the above-mentioned circumstances 
was sought out of the estate for the benefit of a minor who is 
a beneficiary with a vested or contingent interest, the Court 
exercised its extraordinary jurisdiction and granted a reasonable 
amount.

A ppeal from the judgment of S tone J., dated 8th 
August 1932, in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in ApplicatioB 
No. 1879 of 1932 in Civil Suit Fo. 137 of 1932.

G. Brooke Elliot for appellant,

K. Krisknaswami Ayyangar with V. 8. Bmigachari 
for respondent.

Our. adv. vult.

Original Side Appeal Fo. 59 of 1932.



JSA.TAGOI’AI-A

JUDGMENT.
UAGSIAjrafAL.

R am esam  J.— This is aa appeal from the decree of — -
 ̂ ^  . ■  R a m b s a k  J o.

onr brother S tone J., dated Bth. August 1932, in Appli­
cation No. 1879 of 1932 in Civil Suit No. 137 of 1982.
The defendant is the appellant-, before us. The facts out 
of which this appeal arises maj be briefly stated. One 
Raju Gramany executed a deed of trust on Isb Septem­
ber 1919 under which he settled his properties upon 
trust appointing the defendant, who is his son-in-law 
by his second wife, as trustee. At the time of his 
death he had three houses and had a fixed deposit for 
a sum of Rs. 50,000 in the Imperial Bank. He 
provided that one of the houses shall be utilised 
for tlie residence of the members of his family, 
that is, his wife and his daughters until their marriage.
The income of the other houses which is said to be 
Rs. 80 per month, was to be utilised by the trustee for 
paying taxes in respect of the estate, for repairs and 
for tlie expenses of his first wife, Baggiammal, who is 
the plaintiff in this suit. After her death, the net 
income was to be paid over to his son Gnanasundaram 
and after the death of Gnanasundaram it was to be 
distributed equally between his children. But, if he 
died issueless, it was to be distributed equally between 
the daughters. The interest accruing on the fixed 
deposit in the Imperial Bank was to be spent similarly. 
Misunderstandings had arisen between the first wife, 
Baggiammal, and the trustee, and this suit was filed by 
Baggiammal against the defendant for the purpose of 
removing him from trusteeship. A  notice of motion 
was taken in this suit for the purpose of obtaining an 
interlocutory order from the Court directing the 
defendant to pay (i) Rs. 1,500 required for the nuptial 
ceremonies of the plaintiff’s grand-daughter, that is,
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■3 ajagoi’ala the claugliter of Grnanasundaramj including the amount 
Gbamam Iqj. |̂ ]̂ g earlier ceremony when she attained

BAG&iAaMAi,  ̂ 2,000 required for paying off
e a m e s a m j . creditors from whom she borrowed for the

expenses of her suits 268 and 269 of 1931 ; (iii) a sum 
of Rs. 1.000 required for paying off the decree-holder 
in Small Cause Suit No. 2480 of 1931, the plaintiff 
having borrowed that amount for the marriage expenses 
of her grand-daughter from one Ratna B ai; and (iv) 
certain miscellaneous items such as maintenance, etc., 
amounting to Rs. 1,000. Altogether she applies for the 
payment of Rs. 6,500.

The duties of the trustee are defined in the deed of 
trust already mentioned. No provision was made by 
the settlor for expenses of suits between his wife and 
the trustee, nor has he provided for the expenses of 
the marriage and nuptials and other ceremonies con­
nected with his gfrand-daughter. It is very difficult to 
say what exactly he intended. Perhaps he intended 
that the expenses of the marriage and other ceremonies 
of the grand-daughter were to be defrayed by the 
wife out of the net income which was to be paid to her, 
or perhaps it was an oversight on his part. The duties 
o f the trustee are governed by section 11 of the Trusts 
Act which runs as follows :—

"  The trustee is bound to fulfil the purpose of the trust, 
and to obey the directions of the author of the trust given at 
the time of its creation  ̂ except as modified by the consent of 
all the beneficiaries being competent to contract.

Where the beneficiary is incompetent to contract  ̂his con­
sent majj for the purposes of this section  ̂ be given by a 
principal Civil Court of original jurisdiction.'”

In this case Gnanasundaram’s children are both 
minors and other children may be born who are entitled 
to take under the trust deed. The Court’s consent 
is therefore necessary. Section 11 is based on the
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well-recognized principles of Brsglish law. In Walker  ̂ sajagopala 
In re. Walker v. I)unGomle{\) F a e w e l l  J. observed: v.

The question that I have to consider is whether I can ----
on the true constmotion of this will authorize the trustees to Kamb&am J. 
make any expenditure larger than the sum mentioned in the 
will. I decline to accept any suggestion that the Court has 
an inherent jurisdiction to alter a man's will because it thinks 
it loeneficial. It seems to me that is quite impossible. But, in 
considering what is the true construction of the will  ̂it is open 
to the Court fco ascertain if there be a paramount intention 
expressed in the will, and_, if so, to consider whether particular 
directions are properly to be read as subordinate to such 
paramount intention  ̂ or are to be treated aa independent 
positive provisions.’^

Here, there being a paramount intention to benefit 
the grand-daughter, the question is whether the Coart 
cannot sanction expenses for her marriage and other 

■ ceremonieB as subordinate to that intention. In New’s 
case(2) it was held ;

“  Where . . . there arises an emergency or a state of
circumstances which, it may reasonably be supposed  ̂was not 
foreseen or anticipated by the author of the trust and is unpro­
vided for by the trust instrument  ̂ and which renders it 
desirable and perhaps even essential,, in the interests of the 
beneficiaries  ̂ that certain acts sliould be done by the trustees 
which they themselves have no power to do, and to which the 
■consent of all the beneficiaries cannot be obtained by reason 
of some not being sui juris or not yet in existence, the Court 
will exercise its general administrative jurisdiotion by sanction­
inĝ  on behalf of all parties interested, those acts being done 
by the trustees . . , j
and it is said that this principle particularly applies 
where the estate consists of a business or of shares in 
a mercantile company. In Tollemache, In re[?>), on 
appeal from the judgment of K e k e w i o h  J. on page 457 
of the same volume, the Court affirmed the judgment of
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EiJjooPAiA K ekewioh J. and dismissed the appeal. E omek L.J.
G r a m a .m i

V. said:
Bagĝ mai. Ifeŵ s ca3e{l) sliows how far the Court will go, and
liAMEsAM J. ijeyond what point it will Dot go/^

Cozens-H aedy L.J. observed :
In my opinion  ̂ Rew’s case{l) constitutes the high-water 

mark of the exercise by the Court of its extraordinary juris­
diction in relation to trusts.”
In K ekbwioh J /s judgment at page 4 “̂7 he enumerated 
yarious sub-headings of this extraordinary iurisdiction. 
The first sub-heading is where an ad-vance was sought 
out of the capital of the estate for the benefit of a minor 
who is a beneficiary with a vested or contingent inter­
est, The present case must if at all, fall under this 
heading. The second sub-heading is where a business 
has got to be continued. The third is where a busi­
ness is to be sold to a joint stock company. The fourth 
is where re-oonstruction of a company is contemplated. 
Tlie fifth is where mortgages have got to be dealt with. 
As I already said, the farther headings do not help the 
petitioner in this case— vide also Lewin on Trusts^ 
thirteenth edition, pages 319 and 398. Having regard 
to the principles laid down in the above-cited English 
oases and the provisions of section 11 of the Trusts Acty 
we think we may sanction a reasonable amount for the 
expenses of the consummation ceremony of the grand­
daughter. But we think the amount sanctioned by the 
learned Judge is rather too high. W e  think it is 
enough to allow Ks. 750 for the coming of age ceremony 
and for the consummation ceremony, the amount to be 
distributed according to the discretion of the grand­
mother. This amount may be raised, by a loan in the 
Imperial Bank or any other Bank on the security of 
the fixed deposit receipt at a reasonable rate of interest

(1) [1901] 2 Ch. 534.,



and the interest and fche principal of the loan should Eajagopaea
 ̂ '■ G eam ani

be paid off in monthly instalments of Rs. 50 to be v.
, ,  . BAGGEAMMAJi.deducted out of the montnly payment to the plamtiii —  

from the net income. If before the loan is discharged 
the plaintiff and Gnanasundara die, the balance should 
be debited against the interest of the grand-daughter 
ChandrambaL But, as to the second̂  third and other 
items, we are unable to see how these expenses fall 
within the principles mentioned above.

It is said by the learned Advocate for the respond­
ent that the trustee practically consented to the order 
of the learned Judge. M r . Brooke Elliot, who 
appeared before us for tbe appellant, denies that he 
ever consented, bat, on the other hand, opposed the 
petition. He however, stated his willingness to obey 
the directions of the Court. The trustee is of course 
bound to obey the directions of the Court and a state­
ment to that effect cannot amount to a consent that the 
plaintiff’s application in respect of the various items 
should be allowed. Even Mr. Krishnaswami Ayyangar 
does not say that there was any consent that a par­
ticular amount should be awarded. Under these 
circumstances we think that the matter is really left 
to the Court to decide under section 11  of the Trusts 
Act. The consent of the other beneficiaries will not be 
necessary.

W e allow the appeal to the extetit indicated above.
The plaintiff will pay two-thirds of the costs of the trustee 
to be debited against her monthly allowance in instal­
ments. The trustee will re-imburse himself in respect 
•of his own costs from the interest of the trust estate.
The direction to pay the amount to the Advocate will 
remain.

Mookett J.— I agree, I must however add that MocMirr j.
I am satisfied that, whether there was or was not a
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eajagopala consent decree in the strict sense, there was no serious 
Gkâmam QppQgjî iQĵ  oourse adopted by the learned Judge.

eaosiammal. ppgyjQyg orders in this trusteeship had been made by
Mockutt 3. geveral Judges of this Court, all apparently by consent.

Now the trustee takes up the correct attitude that the 
terms of the trust deed must be strictly applied and on 
th.at basis informs ns that he argued before the learned 
trial Judge and has now in this appeal through his 
Counsel addressed learned arguments to us based on 
the provisions of the Indian Trusts Act and certain 
decisions of the English Chancery Courts. We must 
of course accept this assurance. I cannot help thinking 
that the argument before us was at least a little more 
emphatic than that addressed to the learned Judge. I 
do not find in the learned Judge’s judgment, which has 
not been printed and which is very brief, any indication 
that the question of importance which is now raised 
was argued before him. I  mention this as I was at one 
time during the course of this appeal of opinion that 
we ought to send the matter back to the learned trial 
Judge for decision after argument, but after what 
Mr. Brooke Elliot has said I concur with my learned 
brother that as the matter has now been fully argued 
before us it is better to deal with it here in the interests 
of saving judicial time.

The facts liave been stated by my learned brotlier 
and I do not propose to repeat them. It is sufficient 
to say that iu the estate of Raju Gram any deceased, 
his widow the plaintiff is given a life interest, with 
remainder over to the settlor’s son for life and after his 
death to his children. The widow Baggiammal 
is now suing to remove the trustee with whom she is 
quarrelling. In fact she asks for Rs. 1,500 for the 
nuptial ceremonies of her grand-daughter, Rs. 2,000 
for paying off creditors from whom she borrowed for
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V.
B aggiam m al. 

Mockeit J.

the expenses of litigation in 1931 and Rs. 1,000 for rajagopaxa 
paying off a decree-holder. This debt was in respect 
of money borrowed for the marriage expenses of her 
grand-daughter and miscellaneous items to the extent 
of Rs. 1,000. She asks that this money should be 
advanced out of the capital of the trust property. We 
are told that this widow is an elderly lady. It must 
be borne in mind that she has a life interest only.
There is no specific provision for maintenance or for 
raising loans in the trust deed. But section 41 of the 
Trusts Act would appear to give power to the trustee 
to do this when necessary. That surely must apply to 
the case of persons having reversionary interest in the 
capital. Section 11 of the Act deals with the duties of 
trustees. It will be seen that they are bound to carry 
out the purpose of the trust except as modified by the 
consent of all the beneficiaries being competent to 
contract or, where the beneficiary being incompetent to 
contract, the consent of a principal Civil Court of ori­
ginal jurisdiction has been obtained. There is a proviso 
that nothing in the section requires the trustee to obey 
any direction when to do so would be impracticable, 
illegal or manifestly injurious to the beneficiaries.
Now it is clear, I think, that to raise Rs. 6,500 out of 
the capital for the purposes for which it is intended in 
this case to be used is not within the provisions of the 
Trusts Act. There has been no consent of the benefi­
ciaries competent to contract and it is not suggested 
the matter was brought to the learned trial Judge on 
the basis that this was a matter so beneficial or advan­
tageous to the minor beneficiaries that the formal 
permission of the Court should be obtained. Section
11 of the Trusts Act would appear to have been founded 
on the principles which are specifically stated in
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eajagopala New^g case{l) and  I  t l i in k  th a t th e  doctrine therein 
G-RiMAM applies to this connfcry, n a m e ly , that
 ̂ wtere an emergency or a state of ciroumstanoea which,

M o c k e t t  J. i t  may reasonably be supposed, was not foreseen or anbioipated 
by the author of the trust and is unprovided for by the trust 
instrument ariseŝ  the Court would exercise its general adminis­
trative jurisdiction on behalf of all the parties interested.”
As pointed oat, New’s case{ 1) has been held in England 
now to

“ constitute the high-water mark of the exercise by the 
Court of its extraordinary jurisdiction in relation to trusts.'  ̂
The judgment of Kbkewtoh J. in Tollemache, In re(2), 
which is approved by the Court of Appeal in Tolle­
mache, In re(3), and which appears to be the leading 
case on the subject, sets out the grounds on which the 
extraordinary jurisdiction of the Court would be exer­
cised. I agree with my learned brother that the only 
payment which has been sanctioned in this case and 
which can conceivablj be brought within that judg­
ment is the amount of the nuptial expenses of the 
grand-daughter who has a contingent interest in the 
trust. M j learned brother considers that Es. 750 is 
adequate for the purpose named and 1 , of course, agree 
with him in any estimate of this sort, 1 also agree with 
the safeguards which he has named for the protection 
o£ the corpus of the trust property against diminution 
caused by the raising of Rs. 750. I agree that the 
appeal should be allowed to the extent which this sole 
payment involves and also with the order proposed as 
to costs.

Messrs. Short, Bewes ^ Oo.— Attorneys for appel­
lant.
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