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CRIMINAL REFERENCE.
Before M r. Justioe Prinaep and M r. Justice O'Kin&aly,

I h t h e  m a t t e r  o f  G A M IR T JL L A II S A R K A R .
G A M IR U L L A K  S A R K A R  v. A H D U L  S H E I K H .*

Magistrate, Jurisdiction of Summary Trial— Criminal Trespass— Mischief-* 
Penal Code, s. 4,27— Code o f Criminal Procedure (A ot 2L o f  1882) 
s. 260.

A  person miiy b e  tried  sum m arily  for c rim ina l trospass an d  m isch io f unless 
there  is a  loud, f id e  olftira o f r ig h t dep riv ing  tlie  M ag is tra te  o f  ju risd iction . 
S h d ku r Mahomed v. Oliunder M o h u n  S h a  (1 )  d isapp roved .

I n  this case tlie accused were sentenced to three months' rigorous 
imprisonment by a Bench of Magistrates. Tlio Sessions Judge 
of Huugpore transmitted the rccord to tlie High Court under 
s. 438 of Act X of 1882, with tho following report:—

“ Tho com plain t was one o f crim inal tre sp a ss  and m ischief. T h e  acousod 
■were olinrged w ith  d es tro y in g  somo ka la i belong ing  to  com plainant, partly  
b y  tu rn iug  th e ir  c a ttle  in to  it, nnd p a r t ly  b y  p lo u g h in g  i t  up . T h ey  set 
up  ft claim  to  th e  land , w hich th ey  said thoy  ho ld  u n d o r a th i rd  p a rty . The 
case 'was tr ied  sum m arily  a u d  th e  licensed sen ten ced  to th ro e  m onths’ 
rigorous im prisonm ent. T h e . ju d g m en t ap p ears  to  roBt p rin c ip a lly  on 
tw o docum ents re fe rred  to  in  it , w hich  are n o t evidenoe a g a in s t  accused a t 
all, the  one m arked  A b e in g  a  copy and  n o t adm issib lo  t i l l  th o  original is  
accounted for, nnd  tho one m arked  B boing a  dooroo b e tw een  com plaiaunt 
and a th ird  p a rty . T he D epu ty  M agistrate , in  h is  exp lana tion  herew ith  
appended, says tlm t th e re  w as o ther evidence besidos th e  so docum ents. In  
th a t case th e  ju d g m en t is b ad  for no t rouord ing  th e  va lid  reasons, i f  there  
■were any, for th e  conviction.

u Besides this, the  case, i t  seem s to  mo, is n o t one w hich sh o u ld  have been 
tr ied  sum m arily— Shakur Mahomed v. Chunder Mohan Sha  (L), and In  the- 
matter of, Jasztr Ghitndor M im dle (2 ) . I  th e re fo re  recom m end th a t  this 
conviction bo quashed , and  that, i f  th e  C o u rt th in k  lib, tho case b e  sen t 
back to  be re tr ie d  by  th e  o rd in ary  p rocodu re .”

The District Judge admitted the accused to bail, stating that 
move than half the sentence bad then expired. Tlie Deputy 
Magistrate in‘the explanation forwarded by him to the Sessions 
Judge said, with regard to (1) the evidence on which the accused 
were convicted, and (2) the summary procedure adopted in trying 
the accused.

“ W ith  regard to  (1) I  m ost hum bly beg to subm it th a t  th e  B ench  of Mngis-
*  C rim inal R eforenco No. 15 of 1884, and le t te r  N o , 77, fro m  th e  order 

m ade b y  J .  R, H a lle tt, E sq ., Sessions J u d g e  o f R ungpo re , d a te d  tb e  18th 
F eb ru a ry  1884.

(1) 21 W . E. Or., 38. (2)  25 W. R. Or,, 65.
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tmtes did not convict tlie aoeused solely on tlie strength of tbe two documents 18S4
mentioned in the judgment. Independent witnesses were ox n mined from both ^ A1tTrnTTTi1~7^ 
sides, nnd the two documents have been mentioned simply na oorvobovaUvo BABKAB
evidence for believing one nob of witnesses in preference to the other. The Bench Abdtjl

did n o t  Bay that Mnhtibut A li or tho accused were bound by the deoree of the Sh eik h .
Civil Court, but as the matter waa once adjudiouted by the Civil Court, no 
one had n right to disturb the order of tho Civil Court, I f  any party was 
oggrieved hia remedy lay in moving the Civil Court and getting its order Bet 
aside by the same or any superior authority, and not to try him self to m ala  
o rd er  of the Civil Court inoperative. A  Criminal Court is bound to ncoopt 
the person put in possession by order of the Civil Court aa being really 
in possession of that property.

"With regard to point (2)  I bog to subtil it  that I  linve.not with me the Wejekly 
Reporter and cannot therefore Bay what impediment there is in this onse being 
tr ie d  summorily. W hen a person has been once put in possession of certain 
landed propevty by order of the Civil Oourt, tho Bench believed that no private 
person had any right to dispossess him of it, but any person aggrieved by the 
order might either prefer a claim or bring a  regular suit for getting the order 
Bet aside. Every man’B propoity would be (it the mercy of his rich opponent 
if  for every aot of nggression ho in compelled to seelc the assistance of tha Civil 
Court, for whioh reason the Bottah believed that the Criminal Court would bo 
justified in interfering in such cases.”

The judgment of tlie Court (P uinsep and O’K inealy, JJ.’) 
was delivered by

P r i n s e p ,  J.—The petitioners have been convicted in a summary 
trial of mischief and criminal trespass.

The Sessions Judge has submitted tlio proceedings in order that 
the conviction and sentence may be quashed. First, because 
“ tbe judgment appears to rest principally on two documents 
referred to in it, which are not ovidonco against tlie accused 
at all. This objection however ia effectually disposed of by the 
fact that there is ample legal evidence, and therefore, under s. 167 
of the Evidence Act, wo cannot interfere.

The Sessions Judge nest relies on the oases of S/iakur Mahomed 
v. Chunder Mohun Shct (1) aud Issur Chunder Mundle v. liotiim 
Sheikh (ii). With regard to tho first case, W© would refer to the 
case of Sonai Sardar v, Buhhtar Sardar (3) explaining it as no 
authority for the proposition quoted, and with regal'd to the other 
case, we would remark that the present case cannot be regarded as 
a bond fide claim, of right depriving the Magistrate of juris diction, 
so that the case quotod is not in point. We, therefore eoe no 
reason to interfere.

(I) 21 W, R. Cr., 38. ( 2 ) 25 W . E , Cr., 65. (3) 35 W. R., 46.
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APPELLATE c i y i l .
Before Mr- Justice Maclean, and M r. Justice N orris.

BALLODEB LALL BHAGAT (Discbtpe-boldur) v. AN ADI MOtlA- 
PATTTJU AND OrniiBa (J'UDaMENT-DEBTOBfi).*

Appeal—Order in  execution o f decree—F raud— Cancellation o f  Sale ill 
execution of decree— Civil Procedure Code (Mri X I V  of 1882) as. 2, 2.41 
cl. ('•) 311 nnd 688 cl. 10.

"Whore i t  was shown th a t a  judgm en t-o rod ito r w as himHolf th e  purchneer 
a t  f tu  execution sale, and tho  amouub for w hich ho b o  purohaaod th e  property 
of h is judgm ent-debtor was se t off nj^ainst tho a m o u n t duo to  h im  under his 
deoree, and w h ereo n  tha Application o f tho jn d f 'tn en t-d o b to r tho C o u rt piiBSed 
nn ovder se tting  aside the sale on th e  g ro u n d  o f frau d  p rac tised  by tho 
judgment-oveditoi; on th e  ju d g m en t-d eb to r iu  connection  w ith  tho  aule in  
consequence of w hich fraud tho p roperty  had  beeu Bold a t  nn undorviiluo, 
JSeld, Hint inasm uch  »b th e  o rder involved tho  decision of a  question 
betw een "tha ■pa.vUiss to  th e  su it  re la tin g  to  th& execution, d ischarge , on antis, 
faction of the deoree; (the  deoree h a r in g  bean satisfied as fur as tlio  purchnse 
-m'tiney h id  by  th e  deorea-holder w ent, and tho o rd e r  cancelling  th n t pro tanto 

■ satiafiiotion), though  n o t appealable under the p rovisions of h. 588, ol. 16 wna 
appealable as a  decree under the provisions of th e  Codo o f Oivil P rooodure 
(A ct X IV  of 1882) s . 2, nnd s. 2 M , ol. (e.)

T h i s  was an appeal from au order sotting aside a sale ou the 
ground of fraud, practised by the judguaeut-oreditor, who was 
himself the purchaser, in agreeing1 with tho judgment-debtor 
to give him further time to discharge the debt and thou bringing 
on the sale in violation of that agreement.

The judgment-debtor iu his application to the Original Court 
also applied to have the sale set aside under tlie provisions of 
s, 311 of the Civil Procedure Oode (Act XIV of 1882), on the 
ground of material irregularities in publishing and conducting 
the sale* .but that Court decided that no such irregularity was 
proved to have occurred. The Subordinate Judge, however, held 
that fraud had boon practised by the decree-bolder, and relying 
on the decision in Subaji Rau v, Si'inivasa liatt (1) sot aside 
the sale.

The decree-holder accordingly appealed to the High Oourfc.

•  Appeal from' Original Order No. 271 of 1883, agniust tlio order of 
F. W. Wright, E<q., Subordinate Judge of Cuttnck, dated the I6 tl> May 1 &S& 

(1) 1. L , R. 2 Mud., 2 6 1 ,



VOL. X.] CALCUTTA SERIES. 411

Mi'. Pugh, Baboo Hem Chunder Bamrji nnd Baboo Nilmadhnb 
$en appeared on belialf of the appellant.

Baboo Chunder Madhub G/ioae, Baboo Ambica Churn Bose and 
Baboo Koruna Bunker Mookerjee for the respondents.

Tbe judgment of the Court (M aclean  and N oiuits, JJ.), which 
sufficiently states tlie facts for tho purpose of tbis report, was 
delivered by

M aolban, J.—This appeal has been mado under tho following 
circumstances:—

The appellant is tho judgment-creditor and purchaser at an 
e x e cu tio n  salo whicli was concluded on 31st January 1 8 8 2 . He 
purchased the property for 11s. 2,700 and the amount was set off 
against tho amount due under the decree.

The judgmeut-debtov (respondent,) applied to the Court to set 
aside the sale under s. 311 of the Civil Procedure Code on the 
ground of material irregularities in publishing or conducting it. 
He alleged that the requisite notices had not been published, and 
also tbat the decree-bolder, appellant, had agreed to give hint 
further -time to discharge tlie debt, and had brought ou the sale 
in violation of that agreement.

The Subordinate Judge decided that no irregularity was proved, 
to have occurred, but considering that the decree-holder was 
proved to havo practised a fraud upon tlie debtor in bringing 
on the sale after agreeing to give farther timo he set aside the 
sale. He quoted Subbaji liau v, Srinivasa Ban (1), in support 
of this course.

This case shows that there is no specific provision ini the Code, 
and that none ia required authorizing the Oourt to set aside a 
sale undor tlie circumstances stated above. It is, however, 
authority for another proposition, aud that is for holding that there 
is ho appeal against such an order,

It cannot be said that the order setting aside a sale, not made 
under the second paragraph of s. 812, but nnder tho general 
power of the Oourt to check fraud, is appealable under the 
provisions of s. 588 (16), but it has been argued that- the anise 
is. well within the terms of s. 244 (c), via,, that thoi’o wasa qties*
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tion (1 ) between tlio parties to the suit, (2 )  relating to  the e x e c u 

tion,, discharge or satisfaction of the decree. If this contention 
is correct the order setting aside the sale is undoubtedly appeal- 
able aB being a deoree. (See s. %} Oivil Procedure Oode.)

On the other hand it was urged that the question did 
not relate to the execution, discharge, or satisfaction of 
tha decree. Even if it should bo held that the execution 
proceedings were closed by the sale, and that the confir
mation or setting aside of the sale did not relate to the exe
cution of the decree, a proposition against which Viraragham 
Ayyangav v. Venkataaharyan (I) is authority, it seems to bo 
difficult to arrive at the conclusion tlmt the partial discharge or 
satisfaction of the decree was not effected by the order setting 
aside the sale. The decree was pro tanto satisfied by the amount 
of the appellant's bid having been set off against the amount due 
from the respondent. The order now appealed against cancelled 
th&ppro tanto satisfaction, aud it, therefore, appears to us that this, 
order related both to the execution as held in ViraragJiam Ayy'an. 
gar v, Venlcatacliaryan (1) and to tho satisfaction of the decree. 
In this view of the case the appeal has been properly preferred 
to this. Court. We do not find that the effect of s. 244 on 
the right oF appeal waa discussed in the eaao of Sabbajf Rau r, 
Srinivasa Rau (2) already referred to. We think, However, that 
the case of Luchmeeput Singh v. Sita Nath Dass (tJ) quoted by the 
appellaut’s counsel supports this view.

Dpon the merits of the case we are unable to agree with the 
Oonrt belowv „ Apart from the question whether au agreement 
between the parties not brought to the notice of tho Court can be 
recognized in the face of the provisions of s. SJ57 (a) of the Code, 
we are obliged to hold that the evidence does not establish 
any agreement at all. At most it gives rise to a suspioion that 
there were a sort of promise ou the part of the appellant that if 
he paid a certain sum of mouey which was not paid to him he 
would not press on the sale. On the other hand there is no evi
dence as to when this promise was made, and as we find that the 
Bale commenced on the a 1st January 1882, aud was continued
(1) I. L. B ,  5 Mad,, 217. (2) I. L. E. 3 Mad., 2 0 1  (3) I . L. R., 8 Oalo., 477i



VOL, X.] CALCUTTA SERIES. 413

alm ost daily till its conclusion on tlie 31st id em , there would  
seem to have been no curtailm ent o f the four days said to have been  
the period for which appellant agreed to w ait for the promised  

jiaym ent.
W e must, therefore, reluctantly  say that no irregularity having  

been found to have taken place, a finding not im pugned in appeal 
the lower Court's order settin g  aside the sale is uot justified  by  
the evidence. W e accordingly decree th is appeal w ith  costs. 
The sale m ust be confirmed.

A ppea l allowed.

Before Mr. Justice Prinsep and Mr. Juttice O'Kinealy.

SURBOMONGALA DASSI ( P l a i n t i f f )  v .  SHASIIIBHOOSIIUN 
BISWAS ( D e f e n d a n t ) . *

Probate— Application for Probate—Caveat—Mortgagee— Attaching 
Credit 01— Fraud.

A mortgaged certain property to B, who obtained a decree on liis mortgage 
on the 20th of August 1881. In execution of this decree B, on the 5th 
uf September 1881, attached the mortgaged property aud obtained an order 
for sale. On the 14th of September 1881, the wife of the mortgagor applied 
for probate of tlie will of one Thakomoni Dassi, the mother of the mortgagor 
who had died on the 16th of May 1881. Tlie testatrix, by her will, left all 
her property to tlie mortgagor’s wife. The mortgaged property was included 
in tho property dealt with by the will. -®, the mortgagee, enterecj a caveat 
against the grant of probate, alleging that the will was a forgery, got up 
by the mortgagor for the purpose of saving the mortgaged property from 
being sold in execution of a decree against himself.

Held, that B was entitled to enter a caveat.

T h is  was an application for probate which was made in  the 
Court of the Ju d ge o f the D istrict o f the 24-P ergu nn ah s on the  
14th of Septem ber 1881 by Surbom ongala D assi. Tlie applicant 
stated that she was the wife o f  one Bhagabati Churn N a g , w ho was 
the son o f  T hakom oni D a s s i; that Thakomoni D assi died on  
the 16th o f M ay 1881 h aving  previously, on the 12th o f  M ay  
1881, made and published her last w ill and testam ent, whereof 
she appointed the applicaut sole legatee and executrix. I t  was of 
this will that Surbom ongala D nssi applied for probate. A  general

* Appeal from Original Decree No. 50 of 1882, against the decree of W. 
Macpherson, Esq., Judge of 24-Pergunnahs, dated the 31st December 1881.
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