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CRIMINAL REFERENCE.

Before Mr. Justios I’mnaap and Mr. Justice O Kineuly,

Ey Tor MaTTER oF GAMIRULLAH SARKAR,
GAMIRULLAMH SARKAR v. ABDUL SHEIKH.*
Magistrate, Jurisdiction of Summary Tvial—Criminal Z’J'aapau——]llischiqf._,
Penal Code, 3. 427~-Cods of Criminal Procedure (dot X of 1883)

5. 260,

A parson may be tried summarily for orimival trospass and mischiof unlesg
there is a bond fide olaim of right. depriving the Magistrate of jurisdiction,
Shakur Hahomed v. Clunder Molun Sha (1) disapproved.

IN this case the accused were sentenced fo three months’ rigorous
imprisonment by a Bench of Magistrates. The Bessions Judge
of Rungpore transmitted the record to the High Court under

8. 438 of Aot X of 1882, with the following vepoit :—

¢ Tho compluint was one of criminal trespass and mischief. The acoused
were charged with destroying somo Zalai belonging to complainant, partly
by turning their cattle inte it, and partly hy ploughing it up. They sat
up & olaim to the land, which they said thoy held under a third party., The
onse was tried summarily and the anccused sentenced to thres monthy
rvigorous imprisonment. The judgment nppears to rost principally on
two documents referred to in it, which aro not evidenoce against acoused at
all, the one marked A beinga copy and not admnissible till tho original is
accounted for, and the one marked B boiag a dooreo belween complainant
and a third party. The Deputy Magistvate, in his explunntion herewith
appended, says that there was other cvidence hesides thiese doeaments. In
that case the judgment is bad for not rocording the valid reasons, if there
were any, for the conviction,

“ Besides this, the case, it seems to mp, is not one which should have been
tried summarily—=Shakur Mahomed v. Chunder Mohuan Sha (1), and In the.
malter of,_ lasur Chundor Mundle (2). I therefore vecommend that this
conviction be quashed, and that, if the Court think fit, the' case be sent
back to be retried by the crdinary procedure.”

The Distriet Judge admitted the accused to bail, stating that
more than half the sentence had then expired. The Deputy
Maglstmte in’the explanation forwarded hy him to the Sassiuns
dJudge said, with regard to (1) the evidence on which the acoused
wore convicted, and (2) the summary procedure adopted in trying
the ncoused.

“With regard to (1) I most humbly beg to sabmit that the Beneh of Magis-

# Oriminal Referenco No. 16 of 1884, and letter No. 77, from the order
made by J. R. Hallett, Esq., Sessions Judgo of Rungpore, dated the I8ih
February 1884,

(1 21 W. R. Or, 28, () 26 W. R Or, 65,
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trotes did not convict the aocused solely on the strongth of the two documents
mentianed in the judgment. Independent witnesses were exnwmined from both
gides, and the two documents have been mentioned simply as gorroborative
evidence for believing one sot of withesses in preferenceto the other. The Bench
did not say that Manhabut Ali or tho accused were bound by the deoree of the
Civil Court, but as the malter was once adjudionted by the Civil Conrt, no
one had a right to disturb the order of the Civil Court. If any party was
pggrieved his romedy lay in moving the Civil Court and getting its order set
aside by the same or any superior authority, and not to try himeslf to mnke
order of the Civil Court inoperative. A Criminal Court is bound to nccept
the person put in possession by order of the Civil Court as being really
in possession of that property.

"With regard to point (2) L bogto subm it that Thave not with me the Weekly
Reporter and cannot therefure 8ay what impediment there is in this cuse being
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tried summarily. Whon a person has been once put in possession of oe’rtm'n'

landed property by order of the Civil Qourt, the Bench believed that no private
person had any right to dispossess him of it, but any person aggrieved by the
order might either prefer a claim or bring a regular snit for getting the order
et aside. Every man’s proporty would be at the mercy of his rieh opponent
if for every not of aggression he is compolled te scek the assistance of the Civil
Court, for whieh reasan the Beuch believed that the Criminal Court would be
justified in interfering in such cnses.”

The judgment of the Court (PriNsEp and O’Kinmary, JJ3)
was delivered by

Prinser, J.—The petitioners have been convicted in n summary
trial of mischief and criminal trespass,

The Sessions Judge has submitted the proceedings in order that
the conviotion and sentence may - be quashed. Iirst, because
‘“the judgment appears to rest principally on two documents
referred to in it, which are not ovidence against the accused
atall. * This objection howeveris effoctually disposed of by the
fact that there is ample legal avidence, and therefore, under s. 167
of the Evidence Act, wo cannob interfere.

The Sessions Judge next relies on the oases of Shakur Mahomed
v. Clunder Mohun She (1) and Issur Chunder Mundle v. Rohim
Sheikh (2), 'With regard to tho first onse, we would refer “to’ the
case of Somai Sardar v, Bukhtar Sardar (8) explaining it as no
authority for the proposition quoted, and with regard to the other
onse, we would remark that the present case cannot be regarded as
a bond fide olaim of right depriving the Magistrate of jurisdiction,
g0 that the case quotod is mot in point. We, therefore sce no
reason fo interfere.

() 2 W.R Cr,88 (2) 2 W.R.Cr,65 (3) 95 W.R, 4
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APPELLATHE CIVIL.
Before M. Justice Maclens, and Mr. Justice Norris,

BALLODEB LALY BHAGAT (Ducree-morpmg) v, ANADI MOHA-
PATTUR AXD OTmeRs (JUDGMENT-DEDTORS).¥

Appeal—Order in execution of decroe— Fraud— Cancellation of Sals in
eweoution of decree—Civil Procedure Code (4ot XIV of 1882) 852, 244
cl. (v) 311 and 588 cl. 16.

Whore it was shown that o judgment-oreditor was himself the purchaser
at an execution sale, and tho amouut for whielh ho go purchased the property
of Lis judgment-debtor was set off against tho amount duo to him wunder his
dearee, and where on the applieation of the jndgment-debtor the Gourt pasged
an order setting aside the snle on the ground of frand practised by the
judgment-oreditor on the judgment-debtor in counection with tho sale’in
consequence of. whioh fraud the praperty Lad been sold at an undervaluo,
Held, that inasmuch as the order involved tho decision of a question
between the patiies to bhe suit relating to the execution, dischavge, on sntis-
faction of the decree; (the decree Laving Decn satiafied as far ns tho purehase

mioney bid by the deorée-holder went, and tho order cancolling that pro tanto
. gitisfaotion), though not appealable under the provisions of s. 588, ol. 16 was

nppenlnble a8 a decree under the provisions of the Code of Uivil Proocedure
(Act XLV of 1882) &. 2, and 8. 24dy ol. (e)

Tam was an appeal from an order setting aside a sale on the
ground ' of fraud practised by the judgmeunt-creditor, who was
himself the purchaser, in agreeing with the judgment-debtor
to give him further time to discharge the debt and then bringing
on the sale in violation of that agreemoent,

The judgnient-debtor in his application to the Original Court
also applied to lave the sale set aside under the provisions of
g, 311 of the Civil Procedure Uode (Ack XLV of 1882), on the
ground of materinl irregularities in publishing and conducting
ghe sale, but that Court decided that no such irregunlarity was
proved to have oceurred. The Subordinate Judge, howover, held
that fraud had beon practised by the decrec-holder, and relying
on the decision in Subaji Rau v. Srintvasa Reuw (1) sob aside
the sale.

The dedree-holder accordingly appenled to the High Court.

o Appeal from Original Ordér No. 271 of 1883, agaiust tlio ordet of
F. W. Wright, Esq., Subordinate Judge of Cuttaclk, dated the 16th My 19'835
(1) 1. I, R. 2 Mad., 264,
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Mr, Pugh, Baboo Hem Chunder Benerji and Baboo Nilnadhub
Sen appeared on behalf of the appellant,

Baboo Chunder Madhub Ghose, Baboo Ambica Churn Bose and
Baboo Koruna Sunker Mookesjee for the respondents.

The judgment of the Court (MAcnman and Norns, JJ.), which
sufficiently states the fncis for the purpose of this report, was
delivered by

MaoneaN, J.—This appeal has been made under tho following
circumstances :—

" The appellunt is the judgment-ereditor and purchaser at an
execubion salo which was concluded on 81st January 1882. Ie

purchased the property for IRs, 2,700 and the amount was set oﬁ .

agninst the amount dune under the decree.

The judgment-debtor (respondent,) applied to the Court to set
aside the sale under 8. 811 of the Civil Procedure Code on the
ground of materinl irregularities in publishing or conducting it,
He alloged that the requisite notices had not been published, and
also that the decrec-holder, appellant, had agreed to give him
further -time to disclinrge the debt, and lad Lrought on the sale
in violation of that agreement.

The Subordinate Judge decided that no irvegularity was proved.
to have occmrred, but cousidering thut the dearee-holder was
proved to have practised a fraud upou the debtor in bringing
on tlie sale after agreving to give furthar - time he set aside” the
sale. He quoted Subbaji Bau v. Srintvase Rau (1), in sapport
of this course.

- This case shows that thore is no specific provision in the Code,
and that none is required authorizing the Court to set aside a
sale under the circumstances stated above. It is, however,
authority for another proposition, and thatis for holding that there
is no appeal against such an order,

It cannot be said thnt the order setting aside n sale, not made
undei the second paragraph of s. 312 but nnder tho general
power .of the Oourt to check [raud, is appeniable under the
provisions of s, 688 (16), but it has been argued that: the anse
ia. well within the terms of s, 244 (), viz, that thore was a ques«

(1) 1. T, B,y 2 Modl, 204,

411

1884

BALrLoDED
LALL
?Bmum'n

A’N‘ ADI
MomA-
PATTUR.



112

1884

BALLODEB

LALL
BHAGAT
v,
ANADI
Mora~
PATTOR,

THE INDIAN LAW REPORTS. [VOL. X,

tion (1) between the parties to the suit, (2) relating to the exscu-
tion, discharge or satisfaction of the decree. If this contention
is correct the order setting aside the sale is undoubtcdly appeal-
able as being n deoree. (See 8. 2, Civil Procedure Code.)

On the other hand it was urged that the question did
not relate to the execution, discharge, or satisfaction of
the decres. Hven if it should be held that the exeocution
proceedings were closed by the sale, and that the confir-
mation or setting aside of the sale did not relate to the exe-
cution of the decree, a propesition against which Fireraghave
Ayyangar v. Venkatacharyan (1) is authority, it seems to' bo
difficult to arrive at the conclusion that the partial discharge or
satisfaction of the decree was not effectod by the order setting
aside the sale, The decree was pro tanto satisfied by the amount
of the appellant’s bid having been set off against the amount due
from the respondent. The order now appealed against ‘eancelled
that-pro tanto satisfaction, and it, therefore, appents to us that thig
order related both to the execution as held in Viraraghave Ayyan-
gar v, Venkatacharyan (1) and to tho satisfaction of the decree.
In this view of the case the appenl has been properly praferred
to this. Court. We do mot find that the effect of s, 244 on
the #ight of appeal was discussed in the caso of Sabbajé Rau. v.
Srinivasa Raw (2) alveady referred to. We think, liowéver, that
the case of Luclhmeeput Singh v. Sita INath Dass (8) quoted by the
appellant’s counsel supports this viaw.

Upon the merits of the case we are unable to agree with the:
Court below:. , Apart from the question whether an agreement
between the parties not brought to the notice of the Conrt can be
recognued in the face of the provisions of 8. 2567 (a) of the Code,
we are obliged to hold that the evidence does not establish
any nagreement at all. At most it gives rise to a suspicion that
there were a sort of promise on the part of the appellant that if
he paid a certain sum of mouney which was not paid to him he
would not press on the sale. On the other hand there is no evi-
dence as to when this promise was made, and as we find that the
sale commenced on the 21st January 1882, and was continued

(1) I. L. R., 5 Mad,, 217. (2) L L. B. 2 Mad,, 264, (3) I. L. R., 8 Calo., 477
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almost duily till its conclusion on the 31st idem, there would 1884
seem to have been no curtailment of the four days said to have been Bavvopes
the period for which appellant agreed to wait for the promised B%!ﬁl(:‘:l'l‘
payment, ANvA.DI
We must, therefore, reluctantly say that no irregularity having  Momna-
~ been found to have taken place, a finding not impugned in appeal FATTUR.
the lower Court’s order setting aside the sale is not justified by
the evidence. We accordingly decree this appeal with costs.
The sale must be confirmed.
Appeal allowed.

Before Mr. Justice Prinsep and Mr. Justice O’ Kinealy.

SURBOMONGALA  DASSI  (Praintirr) o, SHASHIBHOOSHUN 1884
BISWAS (DerENDANT).* February 8.

Probate—-A4pplication for Probate—Caveat—Mortgagee— Attaching
Creditor— Fraud.

A mortgaged certain property to B, who obtained a decree on his mortgage
on the 20th of August 1881. In execution of this decree B, on the 5th
of Septeinber 1881, attached the mortgaged property and obtained an order
for sale.  On the 14th of September 1881, the wife of the mortgagor applied
for probate of the will of one Thakomoni Dassi, the mother of the mortgagor
who had died on the 16th of May 1881. The testatriz, by her will, left all
her property to the mortgagor’s wife. The mortgaged property was included
in tho property dealt with by the will. B, the mortgagee, entered a caveal
against the grant of probate, alleging that the will was a forgery, got up

by the mortgagor for the purpose of saving the mortgaged property from
being sold in execution of a decree against himself.

Held, that B was entitled to enter a caveat.

Tais was an application for probate which was madein the
Court of the Judge of the District of the 24-Pergunnahs on the
14th of September 1881 by Surbomongala Dassi. The applicant
stated that she was the wife of one Bhagabati Churn Nag, who was
the son of Thakomoni Dassi; that Thakomoni Dassi died on
the 16th of May 1881 having previously, on the 12th of May
1881, made and published her last will and testament, whereof
she appointed the applicaut sole legatee and executrix. It was of
this will that Surbomongala Dassi applied for probate. A general

* Appeal from Original Decree No. 50 of 1882, against the decree of W.
Macpherson, Esq., Judge of 24-Pergunnahs, dated the 31st December 1881.



