
VOL LVI] MADRAS SKRIES m

thereof. There is some conflict of judicial opinion on 
this poinfc and several decisions have been cited at th© 
Bar. As the decision on the second point is sufficient 
for the disposal of this appeal, it is unnecessary to 
discass this question.

In the result  ̂ the second appeal should be allowed 
as the plaintiff is not entitled to sue for specific per
formance of the plaint-mentioned agreement, and 
his suit is therefore dismissed with costs of second 
defendant in all the Courts.
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Code of Civil Procedure {Act V of 1908), sec. 54— Applicability 
of— Portion of undivided estate— Partition of— Decree for, 
if  falls within sec. 54.

Section 54 of the Code of Civil Prooedare refers to the 
partition of an estate assessed to the payment of revenue and 
not necessarily to the partition of such an estate accompatiied 
by apportionment of the revenue.

Where the plaintiff and the defendant are entitled to a 
portion of an undivided estate, a decree directing that that 
portion should foe divided into two equal halves does not fall 
within the terms of section 54. A share of an estate is not 
equivalent to a share of a portion of an estate; when the decree 
relates to the separate possession of a share of a portion, that 
decree does not fall within the terms of section 54.

1932,
AnuDst 26.

* Appeal against Order No, 113 of 1981.



Shjwitasa- Appeal against the order of the Subordinate Judge of 
th&thachae 1 4 ]̂;̂  November 193,0 and made in Inter-

mviHlcHAE, locutory Application No, 269 of 1928 in Original Sait 
No. 62 of 1926.
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JUDGM ENT.
vknkata.- Y enkatasubba R ao J.— The question raised relates

stiBBAEao j. conptraction of section 54, Civil Procedure Code.
The lower Oourt has made an order directing the decree 
to be forwarded to the Collector for partition beiD g 

effected. Mr« Venkatachari for the appellant contends 
that the order is wrongs It is first urged that the 
section does not apply unless the partition is not only 
of the land but also of the revenue assessed on it ; in 
other words, unless the division of the land is to be 
followed by the apportionment of the revenue. This 
construotion is opposed to the plain provisions of the 
section. What the section refers to is the partition of 
the estate assessed to the payment of revenue and not the 
partition of the estate as v)ell as the revenue. Why in 
construing the section, which is plain and.unambiguous, 
words not to be found there should be imported into it, 
I fail to see. I agree with the observations of R a n k in  

O.J. on this point in the two cases cited at the Bar, 
namely, Abdul Bazak v. Shreenafh Gho8h{ 1) and Bai 
Kiran Chandra Roy Bahadur v. Rama Nath Dutta 
Ghoivdhu7'y{2). But it is unnecessary to pursue this 
point, as the second contention of Mr. Venkatachari 
is, in my opinion, clearly well-founded. He argues that 
what the section contemplates is an entire undivided 
estate and not merely a part of it. In the present case,
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(1) (1930) I.L,R. 58 Calc. 122. (2) (1930) 34 C.W.F. 895.



tlie p la in t i f f  a n d  th e  defecdant were e n t it le d  t o  a 'portion srinivasa- 
o f  the u n d iv id e d  esta te  and the d e c r e e  directed th a t  u. 

th at p o r t io n  s h o u ld  b e  d iv id e d  in to  two e q u a l halves, matbachab. 
Such a  d e c r e e  does n o t  fa ll w ith in  the terras o f  t h e  ven ^ta- 

se c t io n . I s  this d e c r e e  o n e  f o r  th e  p a r t i t io n  o f  a n  

u n d iv id e d  esta te  P Or a g a in , is  i t  f o r  the s e p a ra te  

possession o f  a sh a re  of such an  es ta te  ? T h e  a n s w e r  

is in the negative. A share of an estate is not equi* 
valent to a share of a portion of an estate; when the 
decree relates to the sepai-afce possession of a share of a 
portion, that decree does not fall within the terms of 
the section. T r e v e ly a n  J . e x p r e s s e s  th is  tersely in  

Jogodishiiry Dehea v. Kailash Ghimdra Lahlry( 1), in  a  

p a ssa g e  e x t r a c te d  b y  R a n k in  O.J. in  the first o f  th e  two 
cases a lre a d y  c it e d . B ays T r e v e l y a n  J  ;—

The section applies only to a case where the decree 
oompreheads the partition of the whole of the estd-te paying 
revenue to Government. A  decree for possession of a share of 
a portion of an undivided estate is not a decree for possession 
of a share of an undivided, estate ’ in any sense. ’̂ (page 894).

The intention of the statute seems to be that, where 
the duty is cast upon the Collector of executing the 
decree, the partition he has to effect is to be both 
complete and perfect, that is, not only is the land to be 
divided, but the revenue also is to be allocated, the 
object boin̂ > that the interests of the Government are 
safeguarded and there is also a final adjadication of the 
rights and habilities of the parties in the sense that 
one sharer shall no longer be at the mercy of the other 
co-owners ; and such a course the Collector can appro
priately adopt only when the decree relates to the 
■whole, and not merely a part of, the undivided estate 
and all the parties interested and to be affected by the 
proposed division are before him.
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Saiiiivisi- I agree with thu view taVen of the section by the
t h a t h a c h j b  

KIT
m a t h a c h a r .

learned Judges of the Calcutta High. Court in Abdul 
gasfi/j- V. Shreanath Ghosh[l) aiid Uai Kiran Chandra Roy

V S K E A T a - Bahsdur Y. Rama Nath Dnita Glunvdhury{2), referred 
BCBBA LUO j. reaalt is, the Subordinate Judge’s order

is set aside and the appeal is allowed with costs.
I must point out that there was some difficulty in 

the lower Court as regards getting a proper officer 
appointed for effecting the partition. The commissioner 
selected reported that without the aid of an expert 
surveyor he was unable to make a partition. We direct 
the Court to appoint a fresh commissioner and would 
suggest that, if possible, a trained surveyor should be 
appointed.

s-Eiii-T J, E e i l l y  J.— It appears in this case that the agraha- 
ramdars of this village in 1876 by an arrangement 
among themselves allotted certain plots of land in the 
village to each other to be enjoyed separately in accor
dance witli their vrithis, reserving, we are told, certain 
other plots still to be enjoyed in common. In course 
of time plots of land representing about 7/9ths of the 
■whole village, we are told, came into the possession 
of the plamtiff and the defendant in this suit. The 
suit is tor the partition of those plots between the 
plaintiff and the defendant. It appears to me quite 
clear that sucli a suit does not come within the meaning 
of section 54 of the Cofle* It is certainly not a suit for 
the partition of an undivided estate within the words of 
the section. It is not a suit for the partition of the 
whole agraharara village. Nor is it a suit for the 
separate possession of a share of that village. If it were 
a suit for the separate possession ol a share of that 
village, not only would the plaintiff and the defendant

(1) (li-30) I.L B. 5S Oalo, 122. (2) (1930) 3-4 O.W.N. 895.



be parties, but all the agraharamdars would liave to smmvAs*-
,  . .  • 1 . 1 T H A T H A C H A E

be parties to the suit. Here we are quite outsiae tn© 
provisions of section 54 of the Code, as I understand t j u t b a c s a k .  

them. Perhaps I may also say with respect that I 
entirely agree with the interpretatioa of section 54 of 
the Code given by R a n k i n  0 .J. in Abdul BazaJc r.
Shreenath GJiosh{ } ).

I a^ree that this appeal should be allowed with 
costs and that the revision petition should be dismissed 
but without costs.

A.S.V.
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Code of Civil Procedure {Act V of 1908), sec. 47— Execution 
of decree— Sale in, of property attached before judgment—
Application for— Right to intervene in —Purchaser of same 
property under decree in another suit filed after attachment 
before judgment, purchase, however, being prior to appli
cation for sale, has— Intervener s de.cree and purchase 
attached by applicant for sale as being fraudulent and 
collusive and benami—Executing Court i f  bound to decide 
question or can refer applicant to a, regular suit.

The appellant  ̂ who had attached before judgment the 
immovable property o£ his judgment debtor, filed, after obtain
ing a decree in his suitj an execution petition for the purpose of

(1 ) (l»30> I L.R oS lalo. U 2 .
*  Appeals against Orders Nos. 110 and 111 of 1829.
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bringing the attached property to sale. The respondent was a 
piu'chaser of the same property from one M, who had in the 
meantime  ̂ but subsequent to the attachment before Judgment, 
filed a suit against the same judgment-debtor and purchased 
the property in execution of the decree therein. The respond
ent intervened in the execution petition filed by the appellant 
and filed an execution application asserting his right to the 
property and resisting the execution of the appellant’s decree. 
The appellant urged that the decree obtained by M  was fraudu
lent and collnsivej that the respondent was a benamidar for the 
judgment-debtor and that in point of fact the property in 
question continued to be in the possession of the latter. The 
Court below allowed the respondent to intervene in the ese- 
cution petition filed by the appellant, but without deciding the 
question raised by the appellant referred liim to a regular suit 
for tlie purpose of getting rid of the decree obtained by M  and 
the sale held in pursuance of it.

Held that the respondent was the representative ■ of the 
judgment'debtor and that, as the question was one relating to 
the execution of the appellant’s decree, the respondent had 
properly been allowed to intervene under section 47 of the Code 
of Civil Procedure in the appellant’s execution petition.

f f e l d  further that the Court below ought to have decided 
the question raised by the appellant in execution under section 
47 and ought not to have referred him to a regular suit for the 
purpose.

Paragraphs one and two of section 47 should be read to
gether and nnder them, when once it is held that resort to
section 47 is the proper remedy, the Court has rio option but is 
bound to decide the qaestiou in execution under that section,

AppEiLs awainsfc the orders of the Court of the Temporary 
Subordinate Judge of DeTakottn, dated 16th August 
1923, aud mad© in Execution Application ^ o. 91 of 
192^ in Execution Petition Fo. 39 of 1927 in Original 
Suit No. S9 of 1924 Subordinate Court, Kumbakonam, 
and in Execution Petition No. 39 of 1927 in Original 
Suit 1̂ 0. 39 of 1924 on the file of the Court of the 
Subordinate Judge of Kambakonara.



8. Panchapagesa Sastri and K. R, Krishnaswami sebtha-
n  b a w a n

Ayyar tor appeilaBt. chetxiai
N. Muttuswamy Ayyar for respondents. chidam-

Gur. adv. vult.
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JUDGMENT.

VenK4tasobba Kao J — Before stating the point of Viniin-
,  . . 1 T  1 1 T t ■ n STJBBA R A O  J .Jaw raised, it is necessary that i  snouia set out brieriy 

the facts which have given rise to these appeals. Tii© 
decree that is under execution is the one passed in 
Original Suit No. 3!̂  of 1924. The plaintiff in that suit 
(the appellant) attached before judgm ent the immo
vable property in qiiefition. Having obtained a decree 
in his suit, he has filed Execution Petition No. 39 of 
1927 for the purpose of bringing the attached property 
to sale. In the meantime, but subsequent to the 
attachment before judgment, one Meyappan Ambalam 
filed Original Suit No. 49S of 1924 against the same 
judgment-debtor and, in execution of the decree he 
obtained, he brought the same property to sale, pur
chased it in Court auction and conveyed it to the 
respondent. As such purchaser, he is interested in 
resisting Execution Petition No. 39 of 1927 filed by the 
appellant. He first sought to assert his right by filing a 
claim petition under Order X X I, rule 58, Civil Procedure 
Code. But that petition was summarily rejected on the 
ground that at the time of the attachraent before 
judgment the respondent had no right to the property 
and his claim petition therefore was unsiistainable.
Having failed in this, he had recourse to another 
method for asserting the same right, that is, he inter- 
Yened in Execution Petition No. 39 of 1927 tinder 
section 47, Civil Procedare Code, claiming that, as the 
representative of the judgment-debtor,,he conld assert 
his right to the property and resist the execution of



gewBA- tbe decree in OrigiDal Sait No. 39 of 1924. The 
C)HKtTi\s application he filed for the purpose was Execution 
CHiDAM- Application No. 91 of 1928. The first poiot that has- 
chcttSIb. to be decided is, whether the respondent is the re- 
vsTZi’i- presentative of the jadgraent-debtor and whether he 

sTOBA Rao i. interveae under section 47. There can be no doubt 
that, aa the purchaser of the property belonging to the 
defendant, he should be regarded as his representative 
and the question is undoubtedly one relating to the 
execution of the decree; see Vei/indramuthu PiUai v. 
Mat/a jVarlan{]), His application therefore under sec
tion 47 was properly raade and this is also the view- 
taken by the lower Court. Mr. Panohapagesa Sastri, 
the appellant’s learned Counsel, does not question the 
correctness of this part of the learned Judge’s order. 
The question then arises  ̂ what was the proper 
procedure the lower Court should have adopted, after 
it held that the respondent could rightly come in under 
section 47? The appellant’s contention was that the 
decree obtained by Meyappan Ambalam was collusive 
and fraudulent, that the respondent was a benamidar 
for the judgrnent-debtor and that in point of fact the 
property in question continues to be in the possession 
of the latter. The lower Court, without deciding this 
question which is the subject of issues 1 and 3 framed 
by it, has referred the appellant to a regular suit for 
the purpose of getting rid of the decree obtained by 
Meyappa and the sale held in pursuance o f it. It is 
this I'tart of the order that Mr. Pacchapagesa Sastri 
impugns. The learned Jadge apparently seems to think 
that he has an option either to dispose of the application 
under section 47 or refer the parties to a regular suit. 
In this he seems to be wrong. Is a question to be
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agitated under section 47 or by a separate suit? Once 
it is held that resort to section 47 is the proper remedj, oheti’iae 
the Oourt has no option but is bound to decide the CiuDAU- 
qnestion in execution under that provision. The first oatsmAB. 
paragraph of the section shows that it is incumbent on yekH ta. 
the Court to decide the questions referred to there 
under that very section. The words u.'̂ ed are “ shall be 
determined by the Oourt executing the decree and nob 
by a separate suit.” These words are imperative and 
vest no discretion in the Court. The second paragraph, 
is no doubt not happily worded, but both the parts 
should be read together and the interpretation I have 
suggested is the only proper one. The order made by 
the lower Court reads thus;—

“ Under the above circumstances, I would declare, in 
Execution Application No. 91 of 1928, that the property sought 
to be sold in Execution Petition No. 39/27 is not liable to be 
sold until the decree-bolder gets the Coart sale in fayour of the 
vendor of the petitioner in Execution Application No. 91/28 set 
aside by a decree of Court and also obtains a declaration that 
the sale in favour of the petitioner in Execution Application 
No. 91/:i8 ig ben ami for the judgme7it-debtor and is not valid 
and binding on him (the said decree-holder) and I would 
dismiss Execution Petition No. 39/37 with a direction to the 
decree-holder (petitioner in the said Execution Petition No. 89/
27) to comply with the abovesaid direction before he seeks to 
bring the property to sale in execution of his decree.^^

This order cannot be sustained and the lower Court 
should itself decide under section 47 the question of 
fact raised by the appellant.

The respondent’s Counsel in supporting the lower 
Court’s order contends that an executing Court eaunot 
take upon itself the responsibility of setting aside 
a decree passed by a competent Court. This argument 
is based upon a fallacy. In this case, the executing 
Court is not called on to pronounce upon-the validity 
pf the decree which it is executing. The respondent’s
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seetha- title to the property depends upon some decree and the 
CHETiSa question is wliether that decree is vitiated by fraud or 
CfliDAM- collusion. That is not the decree which the lower Court 
Chettub. executing and there is nothing to prevent it from 
ve^ta deciding whether that was properly obtained or not, as 

sDiiBA tiAo J. incidental to the main question, namely, is the appel
lant’s objection that the respondent is a benamidar 
well-founded ? The case relied upon by the respondent’s 
learned Goansel, Venlcatasmiii Naidu v. Gurummi 
Aiuar{l), does not help him. The point under discus
sion did not arise for decision there. A suit had already 
been instituted and it was taken for grani.ed that the 
parties were to be governed by the result of that suit.

The orders of the lower Court are set aside and 
Execution Petition No. 89 of 1927 and Bsedition Appli
cation No. 91 of 1928 are remanded to it for disposal 
in the light of these observations.

The appellant’s conduct disentitles him to costs. 
He raised several objections in the lower Court which 
were untena,ble and repeated them in the memorandum 
of appeal filed by him here. For this reason I direct 
each party to bear his costs of the appeal.

bbilit j. B eillt J.— I agree. Mr. Muttu^wami Ayyar for the 
respondent here, that is the petitioner in Executron 
Application No. 91 of 1928, has maintained that his 
client rightly preferred that application to the Sub
ordinate Judge’s Court under section 47 of the Code, 
and in that we agree with him. But he has gone on to 
contend that, althongh he came in rightly under that 
section, the Subordinate Judge had no jurisdiction to 
make any but one order on that application, viz. that he 
was bound to give effect to the applicant’s objection 
without going into the answer of the decree-holder in

452 THE I N D I A N  LAW REPOETB [VOL. L¥I

Cl) (1939) 38 M.LJ. 441.



Original Suit No. 89 of 1924, who ■was the execution- Sieiha-
petitioner before fche Subordinate Judge. That appears Ohexha.b 
to me an obviously impossible contention. The answer geidam- 
of the deoree-holder in Original Suit F o . 39 o f 1924 chemms. 
was that Mr. Muttuswami Ayyar’s client was merely a ebiot j. 
benamidar for tlie judgment-debtor in Original Suit 
No. 39 of 1924j wbich would be an effective answer^ if 
true. It is quite impossible for Mr. Mutfcuawami Ayyar 
to maintain that liis client had the right to come in with 
a petition under section 47 of the Code but that bia 
opponent had no right to urge his answer and to claim, 
that his answer should be heard under that section.

I agree with the order proposed by ray learned 
brother in regard to the disposal of the appeals and as 
to costs.

A.8.T .
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Before Mr. Justice VenJcatasuhba Rao and Mr. Justice Reilly,

K. G. ETHIRAJULU CHBTTIAE ( B e s p o n d e n t ) ,  A p p e l l a o t ^  j_933^
October 3.

THE OifFIOIAL RECEIVER, EAST TANJOEE, NEGA- 
PATAM (P etition er), R espondent *

Provincial Imolmncy Act (F of 1920), sec. 52— Property vn 
the possession of the Court within the meaning of—Im-' 
movahle property— Decree creating charge on— Sale of 
property in execution of— Stay of—Interim receiver's 
right to apply for— Property in such a case not property 
“ in the possession of the Gowt ”— Application under 
sec. 62 hy interim receiver impleaded as party to a, mit 
in execution— Order on— Appeal from— Right of.

Immovable property which a judgment-creditor seeks to 
bring to sale on the groimd that his decree creates a charge on.

* ilppeftl against Order 2Jo, 226 ol 1932,
3>


