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a p p e l l a t e  c i v i l — f u l l  b e n c h .

Before Mr. Justice Jackson, Mr. Justice Sun Aar am Olietti 
and Mr. Justice Mochett.

YBNKATACHALAM p i l l  a x  ( S ec o n d  D e f e n d a n t ) ,  1932,
August 22.

A p p e l l a n t , - ______________

V.

SETHURAM B-AO alias LAKSHMIK ANTHA SASTM AR  
a n d  a n o t h e r  ( P i a i n t i p p  a n d  P ib s t  D s B'ENDANt ) j 

EE8P0NDEWTS.*

Minor— Contract of sale hy a guardian on behalf of, containing 
a covenant to repurchase if vendee desired to sell— Comple
ted contract or standing offer— Whether mutuality existed 
when guardian agreed to sell on behalf of viimor-^Specific 
performance— IJnforceahility.

A  acting as the guardian of a minors B, sold to G some land 
belonging to B by a registered sale-deed wHcli contained the 
following covenant; If it happens that yon (0) or yoni heirs 
have to sell the property to otherSj then you mnst sell it to B 
or his heirs for the same price and also for such price as may 
be determined by arbitrators in respect of any building that 
may be constructed on the land/’ In a suit for epeoific per
formance of the above agreement to resell the property 
brought by B, after he attained majority, against Ô s heirSj 

held, (1) that it was not merely a standing offer on the 
part of the vendee but a completed contract, and (2) that; in
asmuch as B  was a minor when the contract was entexed intOj, 
it was for want of mutuality unenforceable by either party in a 
suit for specific performance since it was an executory contraotj 
and the fact that Such a contract was for the benefit of the 
minor did not alt^r the position.

A ppeal against tbe judgment and decree of the District 
Court of West Tanjore at Tanjore in Appeal Sait 
No. 224 of 1927 preferred against the j augment and 
decree of the Court of the District Munsif of Tanjore 
in Original Suit No. 423 of 1926.

* Second Appeal IS"o.’1118 of 1&29.
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K. BesiJcachari for appellani;.— The suit was for specific 
performanoe of a contract. The plaintiff was a minor when 
his guardian sold the property to the first defendant’s father 
tinder a registered sale-deed which contained a clause giying' 
the minor an option to repurchase the property in a certain 
oontingencjj which in effect gave the minor an option of first 
refusal. It is merely a standing offer on the part o f the 
yendee which could be withdrawn by the vendee before it is 
accepted ; See Pajoa Naidu v. Munisamy Aiyar{l), Alougirisami 
y. Kothia, Gounder(2) and Munuswami N'cvyudu v. Sagalaguncu 
N'ayudu{''d). If this submission is not correct then the cove
nant is merely an independeat personal covenant given by a 
guardian on behalf of a minor. Such a covenant could not 
be enforced ; See Mir 8arwarja,n v, Fahliruddin Mahomed 
Ghowdliwrii^). Moreover it is not an executed contract but an 
executory one inasmuch as the minor has to pay the price 
when he takes back the property. There is want of mutuality. 
In Ncurayana Bao v. Venkatasuhba Baoib) it was held that a 
guardian could not bind a minor by such a covenant. Even 
if the plaintiff tenders the price there is no obligation on the 
part of the first defendant to sell unless he chooses to do so. 
Ko time limit is fixed  for the enforcement of this contract. 
It also offends the rale against perpetuities as laid down in 
section 14 of the Transfer of Property A ct; see Kolathu Ayyar 
V .  Rang C l  Va,dhyar{Q).

[S undaram Ohetti J.— I f  the covenant should be held to b e  
unenforceable fo r  want o f mutuality, this question need not be 
considered.]

Salem Ramaswami Iyer for T. Appaji Bow for first res
pondent.—There was a completed contract on the date of 
the sale by the guardian which was capable of enforcement oa 
the happening of an events viz., when the vendee made up his. 
mind to sell; see Sahalaguna N'aywdu v. Ghinna Munuswami 
Nayahar{7). In such a contract when the vendee makes up 
his mind to sell the property what he does is to call upon the 
other party to perform his portion of the contract, i.e.̂  to exercise 
his option of repurchase. If he chooses to avail himself of the

(1) (1922) LL .R . 48 Mad. 30. (2) (1931) M.W.ST. 957.
(3) (1925) I.L.R. 49 Mad. 387.

(4) (1911) LL.R. 39 Calo. 232, 237 (P.O.).
(5) (1919) 88 M.L J. 77. f6) (1912) I.L.R. 38 Mad. 114.

(7) (1928) I.L .E. 51 Mad. 533. (P.C.).



YOL. LVI] MADBAS SERIES 435

option  ̂ then lie has to ref-und the consideration received "by 
him. As a result of his exercising the option obligations may 
arise. There is no obligation under the original covenant to 
pay. These are not oneroiis obligations in the eye of the 
law beoanse they are merely options which might be taken 
advantage of or not. It is this aspect of the case that distiu™ 
guishes this case from Mir Sarwarjan v. FaJchiruddin Mahomed 
GTiowdJiuri{l). See Baghava Okariâ r v. Srinivasu Raghma 
Chariar{'2>). Cases dealing with options to repurchase are 
exceptions to the rule which says that mutuality between 
parties is a condition precedent to the granting of specific per
formance j see Halsbury’s Laws of England, Vol. X X Y II, page 
lOj paragraph 14. As regards the point whether section 14 of 
the Transfer of Property Act is infringed, it is clear that, under 
section 54 of the Transfer of Property Act, no interest in land 
flows from a contract of sale of land. Gn the last point, 
in Indian Law there is no distinction between legal and 
equitable estates j see Rani CJihatra Kumari Devi v. Mohan 
MJcram 8hah{Q). See also Aulad AH y. Ali Athariji),

[SuNDAEAM Chetti J.— We do not want to hear you further 
on this point.]

K. DesiJcachari replied.

The J u d g m e n t  of the Court was delivered by 
S tindaram  C h e t t i  J ,— This second appeal arises oafc 
of the suit filed by the plaintiff (first respondent) for 
specific performance of an agreement to resell tbe 
plaint-mentioned site. The plaintiff’s case is that the 
suit site belonged to bis adoptive father, that it was 
sold during the minority of the plaintiff by his natural 
father as his guardian to first defendant’s father on 
14th. December 1912 under a registered sale deed, that 
tbere is a stipulation in tlie sale deed for tbe re-convey
ance of the property to the plaintiff and his heirs for 
the original price itself, that in violation of that con
tract the first defendant sold the property to the

V e n k a t a -
CHALAM
P lLL A I

V.
SKTHUBiM.

Rao.

SUNDARAM̂
Chbot j .

(1) (1911) T.L.R, 39 Calc. 232 (P.O.).
(2; (1916) I.L.E, 40 Mad. 308 (F.B.).

(3) (1031) 61 M.L.J. 78 (P.O.). (4) (1927) X.L.R. 49 All. 627 (F.B.).



fEKKATA- second defendant on 6tli December 1923, that this sale
PitLA? is not binding on the plaintiff, and that he is entitled to

Sethueam enforce specific performance of the agreement to resell 
on tendering the purchase-money and get a convejance

0™ TO??! bis favour. The defendants attacked the plaintiff's 
claim on several grounds and contended that he was
not entitled to specific performance of the alleged
agreement. The first Court gave a decree in plaintiff’s
favour, which was confirmed by the lower appellate 
Court.

In this second appeal preferred by the second 
defendant, three main contentions have been raised on 
his behalf in order to show that the plaintiff could not 
claim specific performance of the plaint-mentioned 
agreement. The first is, that the agreement contained 
in the sale deed, Exhibit A, was not a completed con
tract but only an offer by the vendee to resell the 
property to the vendor, which could become a completed 
contract only on acceptance of the offer by payment of 
the price, and that, the offer having been at an end by 
the sale of the property to the second defendant, there 
was no subsisting offer for acceptance by the plaintiff 
and as such there was no contract of which specific 
performance could be claimed on the date of the suit. 
The second is, that, even if it should be held that there 

, was a completed contract on the date of Exhibit A 
itself, it was not competent for the guardian of the 
minor plaintiff to bind him by a contract for the pur
chase of the site and, as the minor was not bound by 
that contract, there was no mutuality and consequently 
specific performance of such a contract is unenforceable 
in law. The third is, that the stipulation for resale as 
contained in Exhibit A is void as it is obnoxious to the 
rule against perpetuities as laid down in section 14 of 
the Transfer of Property Act.
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The cov'enant in question contained in tshe sale-deed, vswkata- 
Exhibit A, is aubstantially as follows :—  plt&lT

If it happens that you or yoar heirs have to sell the s e t h o e a m  

property to others, then you must sell it to the plaintiff or his ®’Ao. 
heirs for the above price and also for suoh price as may "be srNDABAtf 
determined by arbitrators in respect of any building that may J.
be constructed upon the land.”

Tliere is some dispute as regards the construction 
of this clause. It may be understood to mean that, on 
the happening of the contingency, namely, the deter 
minafcion of the vendee or his heirs to sell the property 
and thus part with it, the vendee must sell it to the 
plaintiff or his heirs and that the latter must also 
purchase it as per the terms of the covenant. In the 
absence of any words to signify that the repurchase 
was only optional with the plaintiff or his heirs, it 
would not be unreasonable to hold that under this 
contract the vendee was bound to make the offer for 
resale and the vendor was equally bound to buy ih, and. 
we ■ are prepared to hold accordingly. The learned 
District Judge, however, construed this clause in a 
different way and was of opinion that, though there 
was an obligation on the part of the vendee to resell, 
the vendor’s was only an option to repurchase. It is 
on the basis of this construction that the learned. 
Advocate for the appellant contends that the agreement 
in question was not a completed contract, but only a 
standing offer on the part of the vendee. The decision 
in I^apa Baidu v. Mmiisamy Aiyar{\) would be on ail 
fours with the present case and doubtless supports his 
contention. Following the English decisions in Eelhy 
v. MaUhews(2) and Dickinson v. Dodds{S) the learned 
Judge held that there was a binding offer to resell on. 
the part of the vendee and no agreement to buy on tho

VOL, LVI] MADRAS SERIES 437

(1) (1922) LL R. 46 Mad. 30. (2) [1S9SJ A.C. 471.
(3) (1876) 2 Oh. D. 463,

35 .



S d k d a r a m  
C h e t t i  J.

Vbneata. part of the vendor but only an option to repurcshase.
The view expressed in Helbij v. M dtthew s{i) that until 

sethiieam acceptance of the offer there was no completed contract 
was adopted. It is also said that an offer woald be at 
an end by the death of the promisor or oy the promisor 
selling it to a third party, the sale being known to the 
promisee before acceptance. A similar question arose 
for consideration in the case of Alagirisi^mi v. Kothia 
G om der(2).  This case was decided by B a m e s a m  J. 
sitting as a single Judge, and he was also a party to 
th.e decision in Manuswami Nayudn v. Sagalagiina 
Nayudu{d). The learned Judge seems to have adopted 
the same view by construing the contract as oue con
sisting of an undertaking by the vendee to mnke the 
offer for resale whenever he thought of selling the 
property, and by stating that the vendor who had 
only an option to repurchase cannot sue for specific 
performance of the contract but may sue for damages if 
there was consideration for the contract. But the
soundness of this view seems to be shaken by the pro
nouncement of their Lordships of the l^rivy Council in 
an almost similar case ; Sakalayuna Nayudu v. Chinn a 
Munuswami Nayalcar{4i). In that case the counterpart 
to the sal e-deed provided that the vendee should 
reconvey ihe property to the vendor after a period 
of 30 years from that date, in case the vendor wished 
to have the property again and upon his paying a sum 
of Es. 10,000. It is thus clear that the vendor had 
the option of repurchasing the property or not. 
Their Lordships have held that it was not a case of a 
mere standing offer bjf the vendee which could ripen 
into a contract to buy and sell only on the accept
ance of that offer by the vendor by tender of the

(1) [1895] A.C. 471. (2) (1931) M.W.N. 067.
(S) (1925) I.L.R. 49 Mad. 387. (4) (1928) LL.R. 51 Mad. B33 (P.O.).
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pnrcVse-m oiiey, On tli© other hand, it was distinctly vknkata-
held that there was a completed contract hetween the Pttun 
parties even on the date of the counterpart docoment aEtauBAM 
(27th January 189!) and that tlie right of the vendee ^  
under that contract was assignable to a stranger. This o'hTtwT. 
decision of the. Privy Council was given in an appeal 
against the decision in Munnswami Nayndu v. Sagala- 
guna Nay2idn{l), to which R a m e s a m  J; was a party.
It looks as if this decision of the Privy Council was not 
broaght to the notice of the learned Juclo'e when 
hearing the case reported as Alagirim m i v. Kothia 
Gounder{2). W e should now take it that the mattei* is 
concluded by the decision of the Privy Council, and, on 
the strength of that authority, it inast be held that 
therii was a completed contract between the parties on 
the date of Exhibit A itself, even adopting the oon- 
atructioo put upon the covenant in Exhibit A by the 
lower appellate Court and urged for acceptance by the 
learned Advocate for the appellant. The plea that 
the stipulation in question was not a completed contract 
and therefore specific performance could not be enforced 
is unsustainable. This disposes of the first point raised 
by the appellant.

Coming now to the second point, the contention put 
forward on behalf of the appellant appears to rest on a 
much firmer ground. The leading authority on this 
point is the decision of the Privy Council reported as 
Mir Sa'fwarjan v, Fahhruddin Mahomed Ghowdkuri(B).
In that case, the guardian of a minor entered into an 
agreement with another for the purchase of certain 
immovable property by the minor. The minor after 
attaining majority sued for specific performance of that

(1; tla  5) I.L.E. 49 Mad. 387. (2) (19 U) M.N.N. 96V.
(8) ( i9l l )  I.L.B, 39 Calc. 232 (P.O.).

35-A



Yewkata- contract. Their Lordsiiips have laid down the priDciple 
of law in the following passage found on page 237 ;

SKTH0RAM “ They are, however, of opinion tha.t it is not within the
B.AO. oompetenoe of a man.ager of a minor’s estate or within the com- 

S d n d a r a m  petenoe of a guardian of a minor to bind the minor or the 
CHEm J. jjjjnor’g estate by a contract for the purchase of immovable 

propertyj and they are further of opinion that as the minor in 
the present case was not bound by the contract  ̂ there was no 
mutuality and that the minor who has now reached his majority 
cannot obtain specific performance of the contract/'

The present case is in our opinion governed by the 
aforesaid decision. The agreement for resale contained 
in Exhibit A being an execatory contract without 
mutuality, it is unenforceable by either party in a 
suit for specific performance. An attempt has been 
made by the learned Advocate for the first res
pondent to get over the effect of this decision by 
urging that the first Court has found that this contract 
v?as for the benefit of the minor and therefore this fact 
should enable him to enforce specific performance of 
the contract. But in the case dealt with by their Lord
ships of the Privy Council it -was found that the con
tract was validly entered into and was for the benefit of 
the minor and was even ratified by him. Still, their 
Lordships held that there was no mutuality and on that 
ground declared the contract to be invalid and unen
forceable. The validity or the enforceability of such a 
contract does not therefore depend upon the question 
whether it was conducive to the benefit of the minor or 
not. That being so, the argument on the first respond
ent’s side is unacceptable.

It is urged on behalf of the first respondent that, 
inasmuch as there was an undertaking on the part of 
the vendee to resell with only an option on the part of 
the plaintiff to repurchase, the contract may be deemed

440 THE INDIAN LAW REPORTS [VOL. LVI
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to be a unilateral contract with no reciprocal obliga- Vbnkaia-
tions and only in fayour of the minor plaintiff. 
Reference was made to tlae Full Bench decision of this 
High Court in Raghava Ghariar v. Srinivasa Maffham 
Chafiar{l). The specific question decided in that case 
is that a mortgage executed in favour of a minor who 
has advanced already the whole of the mortgage money 
is enforceable by  him. It has also been held that a 
sale to a minor under similar circumstances is quit© 
good. Bab. on a careful perusal of that decision, it is 
clear that the mere fact that a sale or a mortgage is in 
favour of a minor is not enough to hold that it is valid 
and enforceable. Where a mortgage or sale has been 
effected as a completed transaction in favour of the 
minor and it does not involve the performance of any 
onerous act by the minor by reason of any contractual 
obligation in respect of the sale or mortgage, such a 
sale or mortgage would not be invalid. This is clearly 
indicated in the following passage on page 313 in the 
judgment of W a llis  C.J.—

“ The question then is whether it makes any difference that 
the transfer in favour of the minor by way of sale or mortgage 
is made in consideration of a price paid or a loan advanced by 
the minor. No doabt according to their Lordships’ decision in 
such a case, the minor could not bind himself by contract to 
pay the price or advance the mortgage money; but when he 
has done so and the vendor or mortgagor has executed a 
registered conveyance in his favour  ̂ is there any reason why 
the transfer in hia favour should not take effect ?

It is also said by S r in iv a sa  A ty a n g a e  J. that the 
transfer in favour of the minor cannot be void unless 
the transfer is conditional on the passing of considera
tion and the consideration did not pas3 (page 336). I f  

the test laid down in that decision is adopted, the 
position in the present case is this. In the first place.

(I) U916J LL.R.40 Mad. S08, 313
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vsNEAw- tliis is not a case where a registered oooveyanoe hasCHALASJ  ̂ .
PiitM been execotedio favour of the plaintiff in pursuance of 

Sethdsam the origiaal canfcract. On the strength of that coatractj
— ’ the plaintiff seeks to get a conveyapce by specifically 

t e M n  enforcing that contract. Even granting that under the 
contract an option to repurchase was reserved to hira, 
want of mutuality must be judged as on the date of 
that contract. On exercising his option in favour of 
the repurchase, he has to pay the price mentioned in 
Exhibit A and also pay such price as may be determined 
by arbitrators in respect of any building constructed on 
the land. That being so, how can it be said that under 
this contract the vendee should simply execute a 
reconveyance in favour of the plaintiff who has no sort 
of corresponding obligation ? It is true that no build
ing was constructed upon the land and the necessity 
for payment gf the price aa fixed by arbitrators has not 
arisen, but still tt'.e plaintiff has to pay the original 
price for the site. That being so, the Full Bench deci
sion in Baohava Qhariar v. Srmimsa Raghavd GJniHin'(l) 
is of no avail to the plaintiff. On the authority of the 
Privy Couiicil decision in Mir Sarwarjan v. Fakhmddin 
Mahomed Ghowdhnn{2), it must be held that the contract 
in question is void for want of mutuality and specific 
performance of such a contract is unenforceable by 
either party.

The plaintiff’s claim must fail on the aforesaid short 
ground, and it is therefore unnecessary to discuss the 
third point raised on behalf of the appellant. If the 
contract embodied in Exhibit A does not create an 
interest in immovable property, as is clear from the 
statutory provision in. section 54 of the Transfer of Pro
perty Act, the case cannot come under section 14

(n  (l&ltS) I.L.E. 40 Mad. 308 (P.B.) (2) 11911) I.L.E. 39 Calc. 232 (P.O.).
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thereof. There is some conflict of judicial opinion on 
this poinfc and several decisions have been cited at th© 
Bar. As the decision on the second point is sufficient 
for the disposal of this appeal, it is unnecessary to 
discass this question.

In the result  ̂ the second appeal should be allowed 
as the plaintiff is not entitled to sue for specific per
formance of the plaint-mentioned agreement, and 
his suit is therefore dismissed with costs of second 
defendant in all the Courts.

G.Ft.

'Venkata-
CBALAU
P X L L A I

V

S e t b d r a k

K a o .

APPELLATE OIYIL,

Before Mr. Justice VenJcatasiibba Rcco and Mr. Juslice JReilly.

K. V. SEINIVA SATHATHACHAR ( P e t it io n e r -  

S e c o n d  PLAINXIFIf), A P iE L L A N T ,

V.

NAE AVALUR  SEINIVASATHATF] ACHAR 
( R e s p o n d e n t — D e f e n d a n t ) ,  R e s p o n d e n t , *

Code of Civil Procedure {Act V of 1908), sec. 54— Applicability 
of— Portion of undivided estate— Partition of— Decree for, 
if  falls within sec. 54.

Section 54 of the Code of Civil Prooedare refers to the 
partition of an estate assessed to the payment of revenue and 
not necessarily to the partition of such an estate accompatiied 
by apportionment of the revenue.

Where the plaintiff and the defendant are entitled to a 
portion of an undivided estate, a decree directing that that 
portion should foe divided into two equal halves does not fall 
within the terms of section 54. A share of an estate is not 
equivalent to a share of a portion of an estate; when the decree 
relates to the separate possession of a share of a portion, that 
decree does not fall within the terms of section 54.

1932,
AnuDst 26.

* Appeal against Order No, 113 of 1981.


