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APPELLATE CIVIL— FtTLL BENCH.

Before Mr. Justice Ramesam, Mr. Justice Anantakrishna 
Ayyar and Mr. Justice Cornish.

1933, MUTHALAKKAMMAL (.Pe t it io n e r — D e f e n d a n t ) , A pp e lla n t ,
January 6.

V.

NARAPPA EBDDIAE (m in o r ) b y  m o th e r  a n d  n e x t  p r ie n d

NAGAMMAL (R esp o n d e n t— P l a in t if f )_, R e s p o n d e n t .*

Gode of Civil Procedure {Act V of 1908), 0. X X X II, 
r. 7— A^jplicability to execution ‘proceedings^

Oi'der XXXII^ rule 7, of tlie first Soliediile of tlie Code of 
Civil Prooedure (Act Y  of 1908) applies to execution proceedings.

A p p e a l  against the order of the Court of tlio Sub
ordinate Judge of Tuticorin, dated 19tli February 1929, 
in Execution Application No. 1170 of 1928 in Original 
Suit No. 85 of 1925.

K. V, Seslia Ayyangar for appellant.— Sanction of tke Court 
is not required for an application by tlie judgment-de’btor under 
Order X X I, rule 2 (2) of the Code of Oiyil Procedure. Order 
X X XII, rule 7, applies only to agreement or compromise with, 
reference to a suit, i.e., a pending suit. The scheme of Order 
X X X II shows that it has application to proceedings in suits 
before decrees are passed except in the case of Order X X X II, 
rule 6 (1) (b), and possibly, rule 12 j see Fani v. 8urendra,{l), 
Raklial Ghandra, Be v. Mt. Kumudini Debya(2), Bam Qulam 
SaJiu V. 6’Ao.m Sahai Das(̂ B) and Govindarajulu Ncbidoo v. Rangcu 
Rao[4i). The decisions in Shaik Bmud Bowther v. Paramasami 
Pillai(_5) and Kancherlcu Kanakayya y. Mulfuru Kotcuyya{Q) 
require reconsideration. The language of the rules in Order 
XXXII cannot without considerable strain be construed so as to 
bring execution proceedings within their scope. The reasoning 
in ArunacJioAobm y . Veerappa Ghettiar(7) about the rules of Order
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IX  applies miitatis mutandis to the rules in Order X X X II. mvtsaus- 
Purther, Order X X III, rule 4, excludes adjnstmeiits of exeoutioB. 
proceedings from the sphere of Order XXXII^ rule 7, a.lso. Fabappa 
Again, of the two methods in Order XXIII, rule 3, viz., (i) 
adjustment bylawful agreement or compromise and (ii) satisfac
tion in respect of part or whole of the subject-matter of enits, 
adjustment by agreement or compromise alone is dealt with 
under rule 7 of Order XXXII, The case of satisfaction is 
probably meant to be covered by Order X X X II, rule 6. 
Adjustment to the satisfaction of the decree-holder, which is 
dealt with under Order XXI, rule 2, does not come under Order 
X X X I l  rules 6 and 7.

P. Vedachala Ayyar and K. 8. Na/rcoycma, Ayya/r for 
respondent were not called upon.

The J udgment of tbe Court was deliyered by 

Ramesam J.— The decision in Arunaoh&llam Ghefiy v. eamesam j, 
Ramanadhan Ghetty and Alamehi Ac}ii{\) was in accord
ance with the earlier decision in Virupahshappa v,
Shiddappa and Basappa{2)^ though the latter decision 
was not actually cited. In the latter case, Jenkins C. J, 
and ChandaVASKAR J. held that proceedings in execution 
are proceedings in suits and that the compromise of 
such a proceeding is a compromise with reference to 
the suit. These decisions were followed in this Court 
in Shaih Damd Bowther v. Paramasami Fillcbi{d).

In Fani v. 8urendra(^)i the rules of Order X X X II,
Schedule I  of the Code of Civil Procedure, which were in 
question, were rules 1, 3 and 11 and the decision did 
not turn on the applicability of Order X X X II, rule 7.
The same remarks apply to Rakhal Ghandra De v.
Mt. Kumudini Dehya{h) and Bansi JJhar v. Md, Suh- 
man[<o). In Bam Gulam 8ahu y . Sham SaJiai Das{"?)f 
the learned Judges did not give a final opinion as to the
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iiiTTHALAE- applicability o f Order X X X II , rule 7, in execution^ 
V. "but held ttatj, i£ it did not apply, fclie principles of it 

etodi&b. would apply. W e do not think that the authority of 
eam^m j. A f  miacliellam Ghetty v. Eamanadhan Ghetty and Almielu 

Achi{l) and VirupaTcshappa v. Shiddappa and Basap- 
fa{2) and SJiaih Damd Rowther v. Paramasami Pillai(S) 
is shaken by Arunachalam v. Veerappa Ghettiar(4i), It 
is unnecessary to refer in detail to certain other Madras 
cases cited by the learned Advocate for the appellant 
as they relate to transfer of decrees. We are therefore 
of opinion that Order X X X II , rule 7, Schedule I of the 
Code of Civil Procedure, applies to execution proceed- 
ings.

The learned Advocate for the appellant now applies 
to us for sanction of the adjustment. The respondent 
opposes this on the ground that the award and the 
decree on the award are collusive. The Subordinate 
Judge will now enquire into the question whether the 
adjustment is a proper adjustment and dispose of the 
matter ao cording to law.

Costs will abide the result.
(l.R.
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