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Ê hgaffa.
e a n g a p p a  proceedings in insolyency and that tlie present petition 

is therefore unsustainable. We therefore agree wifch the 
learned District Judge and dismiss this appeal with 
customary costs throughout iacliiding pleader’s fee. 
This disposes of the memorandum of objections.

A.S.V.

1932, 
October 21.

APPBLLATB CIVIL.

Before Mr. Justice Madhavan Nair and Mr. Justice Jachson.

SRI VBNELATAOHALAPATHI NIDHI, LTD., 
COIMBATORE, a n d  t w o  o t h e e s  ( P l a in t if f s  a n d  N i l ) ,  

A p p e l l a n t s ,

G. K. NANJAPPA GOUJSTDAN a n d  t h r e e  o t h e r s  

(D e p e n d a n t s  o n e  t o  t h r e e  a n d  N il ) , R e s p o n d e n t s .*

Negotiable Instrument— Suit on a, under the summoiry procedure 
under 0- X X X V II of the Code of Civil Procedure (Act V 
of 1908)— Instrument silent as to interest— Power of Court 
to award the statutory rate of interest under sec. 80 of 
Indian Negotiahle Instruments Act {X X V I of 1881).

In a suit on a negotiable instrument under the summary 
p T o o e d m e , the Oourt has power to award the statutory rate of 
interest, six pex cent per annum, wben there is no term in the 
instrument for the payment of interest. The operation of 
section 80 of the Negotiable Instruments Act is not excluded 
by Order XXXYIIj rule 2 of the Code of Civil Procedure.

A p p e a l  against the decree of the Court of the Subordi­
nate Judge of Coimbatore in Original Suit No. 64
of 1925.

M. Krishna Bharati for appellants.
S. Eanganadha Ayyar for respondents.

* Appeal No 20 of 1926.
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The Jtoghbnt of the Court was delivered by vbebih-
. CHAI.APATHI

Madhavan Naie J,— Ta© plamtitT is tlie appellant, itidhi, ltb. 
The suit out of whicli tiiis appeal arises was instituted w a k j a p p a  

by him for the recovery of Rs. 5,000 with interest on five 
hundisj Bxhibits A to A-4. A decree has been giyen 
in his favour for the principal amount. The learned 
Judge having refused to award him interest on the 
principal amount, in this appeal the plaintiff claims 
that he is entitled to interest.

The suit was instituted under Order X X X V II of 
the Code of Civil Procedure under the special rules 
relating to summary procedure on negotiable instru­
ments. Under rule 2 (2) {a) of this Order the plaintiff is 
entitled to get interest on the amount claimed in 
accordance with the provisions of section 79 or section 
80, as the case may be, of the Negotiable Instruments 
Act of 1881 up to the date of the institution of the suit, 
or for the sum mentioned in the auinmons, whichever is 
lessj and for interest up to the date of the decree at the 
same rate or at such other rate as the Court thinks 
fit. Since there is no agreement to pay any interest in 
the documents, section 79 is obviously inapplicable, and 
so, under Order X X X V II, rule 2 (2) (a), the plaintiff will 
he entitled to get only the statutory rate of interest, 
six per cent, under section 80. But the learned Judge 
refuses to apply section 80 because he says that the 
operation of this section is excluded by Order X X X V II, 
rule 2. We have read the section carefully. W e  are 
not able to see how the operation of section 80 of the 
Indian Negotiable Instruments Act is excluded by 
Order X X X V II, rule 2, Civil Pro*cedtire Code. On the 
other hand, it seems to us that Order X X X V II, rule 2, 
makes section 79 or section 80, as the case may be, 
specifically applicable to a case filed under Order 
X X X V II. We cannot therefore accept the opinion of



Venkata- the learned Judge that the plaintiff is not entitled to the 
NiDflt Ltd. statutory interest, mentioned in section 80.
Nahjappa It is argued on behalf of the appellant that he 
Go^an. jg entitled to thirty-three and one-third per cent which 

he has claimed in the plaint. He contends that Order 
X X X V II, Civil Procedure Code, supports him, liaving 
regard to the language of rule 2, namely, the allega­
tions in the plaint shall be deemed to be admitted 
We are nob able to accept this contention. No autho­
rity in support of the plea has been cited. On the 
other hand it appears to us that that interpretation 
cannot be accepted, because in clause (a) of sub-rule 2, 
special provision for interest is made to the effect that 
section 79 or section 80 of the Negotiable Instru­
ments Act will apply as the case may be. Therefore 
the admissions of the allegations in the plaint relied 
upon by the appellant under sub-rule 2 cannot refer to 
the award of interest which is specifically provided for 
in clause (a). We would therefore allow the appeal 
and award interest at the rate of six per cent from the 
date of the hundis to the date of the decree and 
subsequent interest also at the same rate thereafter.

The plaintiff will get his costs in this appeal on the 
amount which we have decreed to him.

G.R.
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