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APPELLATE CIVIL,

Before Mr. Justice Bamesam and Mr. Justice Pakenham Wulsh.

VENKATA REDDI (Ppurioner—Fovrre DEFENDANT), 1932,
ArppELTANY, Aagust 5.
V.

T. V. DORASAMI PILLAI (RespoNpENT—PLANTIRKF),
Restonprnr.*

Code of Cvil Procedure (det V of 1908), 0. XX1I, rr. 18 and
20—Mortgage decree and money decree—Set-off of one
against the other— Permissibility——Conditions.

The mere fact that the decrees in which the set-off is sought
are mortgage decrees, or one of the two decrees is a mortgage
decree, does not by itself amount to an objection to the set-off
claimed.

A mortgagee against whom a money decree has been
obtained by his mortgagor can claim to set off that decree
against a decree for sale obtained by him against his mortgagor
on foot of his mortgage in a case in which, under the decree
for sale, the mortgagor is liable for all the deficiency that may
remain after the sale. The position will be different if, under
the decree for sale, the mortgagor is no¢{ able for the defi
ciency. In such a case it cwnnet be said that there iy any
decree for money against the mortgagor.

AprualL against the order of the Court of the Sub-
ordinate Judge of Vellore, dated 26th September 1928,
and made in Execution Application No. 512 of 1928 in
Execution Petition No. 86 of 1928 in Original Suit
No. 1 of 1926.

B. Somayya for appellant.

0. 8. Venkatachariar for respondent.

Cur. adv. vult.
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JUDGMENT.

Rannsay J.~In this case the appellant before us is
the fourth defendant in Original Suit No.1 of 1926.
The plaintiff obtained a decree in that suit for
Rs. 4,214-0-4 towards peshkash and road cess. In
Original Suit No. 25-A of 1918, which was a suit for
redemption of a mortgage, the defendant obtained a final
decree for Rs. 6,908-14—4. This final decree is a decree
directing the sale of the mortgaged property and, if
there is any deficiency, it should be paid by the
plaintiff. In the connected Appeal No. 85 of 1931 we
have held that that final decree should not have been
amended by the Subordinate Judge of Chittoor and
should remain as it was originally passed. The result
is the mortgage decree is a decree for an amount which
in the last resort may have to be paid personally by the
plaintiff. In the petition against which this civil miscel-
laneous appeal arises, Execation Application No. 512
of 1928, the fourth defendant seeks to set off the money
decree against him in Original Suit No. 1 of 1926 against
the mortgage decree obtained by him and to stop all
further proceedings for his arrest in Exacution Peti-
tion No. 86 of 1928 in execution of Original Suit No. 1 of
1926. The question of 'law that arises before us is
whether the two decrees can be so set off against each
other. Order XXI, rule 20, Code of Civil Procedure,
now enacts :
“The provisions contained in rules 18 and 19 shall apply
to decrees for'sale in enforcement of a mortgage or charge. *
This shows that the mere fact that the decrees in
which the set-off' is sought are mortgage decrees, or
one of the two decrees is a mortgage decree, does not
by itself amount to an objection to the set-off claimed.
I do not mean to say that there may not be sume other
objection. Without any other objection the mere fact
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that one of the decrees is a mortgage decree is not
enough to refuse the set-off. Thisis the view of the
Allababad High Court in Nagar Mal v. Ram Chand(1)
and this was always the view of the Madras High Court
prior to the Code of Civil Procedure of 1908. But
the decision in Nagar Mal v. Bam Ohand(1) had to be
congidered and was distinguished in Sheo Shankas v.
Clhumni Lal(2). In that case the decresis a foreclosure
decree which is of a nature giving simply an option to
the mortgagor to redeem and, if he does not, his right
to redeem ig simply foreclosed. It is not a decree to
which ordinarily Order XXI, rule 20, applies. There-
fore that case is distinguishable. But I will observe
that even in a decree for sale it may be that the pro-
perty is worth much less than the amount of the decree
and the mortgagor may find it convenient to allow the
property to be sold, and in such a case if he is no
liable for the deficiency it caunot be said that there is
any decree for money against' him and it may be
proper to describe the decree as one giving an option
like the decree for foreclosure. In Sheo Shankar v.
Chunwi Lal(2) the person againgt whom the decree was
sought to be set off was the purchaser of a portion
only of the mortgaged property and he was under no
personal liability. In such a case it may be said that
he wag filling a different character in the mortgage
suit from the one in the decree sought to be set off. In
the present case there is a personal decree against the
plaintiff. By saying he is liable for all the deficiency
that may remain after the sale, the true character of his
liability is known. If the sale realizes nothing, he is
liable for the whole amount. In such a case to say
that the sale must first be held and only for the balance

(1) (1010) L.L.B. 83 AIL, 240, (2) (1916) LL R. 38 All 660,
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the judgment-debtor in the mortgage decree is per-
sonally liable is to look at the matter too technically
and to cause unnecessary expeusa to the parties. In
guch a case it may be very equitable and just to deduct
the amount of the money decrce from the mortoage
decrec and to permit execution for the balanco only,
The case in The Burma Ol Company, Lid. v. Ma Tin(1) is
also a case of a mortgage decree in whiclh it i not
clear that the mortgagor will be liable personally for
the deficiency. In that case the decree at the time the
question arose was only against the property aund the
decree provided for liberty to apply for a personal
decree for the amount of the balance and one does not
know how the application may end. On the actnal facts
I think that the decisions in The Burma Oi Company,
Ltd. v. Mo Tin(1) and Sheo Shanker v. Chunni Lal( 2} are
correct ; but they do not apply to the facts of the case
before us. Therefore in this case there is no objection
to the set-off claimed. The set-off is a satisfaction of
the decree to that extent and, if the balance after set.
off is paid, the whole decree must be regarded ag
gatisfied. We now direct the Subordinate J udge of
Vellore to proceed with the execution of the mortgage
decree after setting off the money decree towards it and
to proceed with the execution for the balance. The
appellant will be entitled to his costs in appeal. In
the Court below, each party will bear his own costs
Paxenmam Warsa J.—I agree,
A8,

(1) (1929) I.L.R. 7 Rang. 505. (2) (1916) LL.R. 38 Al g8y,




