
to hold that by necessary implioation section 8 (1) of Valhammal 
the Act applies fco orders of the Insolrencj Judge oi.pi ial, 
arising in administratioa of the estates of deceased "mad«!s.’ 
debtors. In my view, that coatentioa fails. bbasT ^ oj.

In ihe I’esult the appeal must be allowed and the 
case remanded to the Insolvency Court where this 
application will be reheard in the light of the opinion 
expressed by the Court with regard to the evidence.
With regard to costs, as a great deal of the appellants’ 
argument was directed to the third point raised and it 
has been decided in favour of the respondent, I think 
the proper order will be io direct the costs of the appeal 
to abide the rehearing of the Official Assignecs’s appli
cation,

CoKNiSH J.— I am of the same opinion and for the 
same reasons.

G .s.
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Before Mr. Justice Mamesam and Mr. Justice Cornish.

S. ALWAR CHETTY ( P la in tif f ) ,  A p p e l l a n t , 1932,
May 6 .

V.

THE MADRAS ELECTRIC SUPPLY CORPORATION, 
LIMITED ( D ei'En d a n t s ), R e sp o n d e h t s .'^

Nuisance— Owner of fremises not in occu-pation of same— Suit 
by, for injunction and damages for nuisance without joining 
the occupier of the f  remises— Competency of—" Ferma- 
nent ” — Meaning of.

An owner who is not in oocupation of a house can file a stiit 
for damages for uuisance witliout joining the occupier if the 
nuisance complained of is "  permanent ” and of such a character 
aa to iajariously affect the reversion.

* Original Side Appeal No. 81 of 1931.
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A i w a b  Wliere tlie nuisance is caused by machinery installed in
OHETT-sf certain premises for the purpose of supplying electricity to a city
Mamas in pursuance of a licence granted by Government for the said

P'̂ T̂pose, the nuisance is practically a “  permanent ”  one, i.e., 
CoRPosA- one “ which will continue indefinitely unless something is done 

t io n , L t d . it.”

A p p e a l  from the judgment of W a l l e e . J. dated 20tli 
January 1931 and passed in the exercise of the Ordi
nary Original Civil Jurisdiction of the High Court in
Civil Suit No. 213 of 1930.

Plaintiff (appellant) was the owner of certain pre
mises. Defendants (respondents) were the owners of 
the adjacent premises. The defendants had obtained 
a licence under the Indian Electricity Act, 1903, from 
the Madras Government to supply electricity to the City 
of Madras for lighting and other purposes. The d.ef©nd- 
ants installed in their premises electric dynamos for 
the said purpose. Plaintiff filed a suit for injunction 
and damages on the ground that the noise was inter
fering with the physical comfort and enjoyment of the 
occupants of his bouse, and the vibratory and jarring 
effects produced by the maobinery rendered the walls 
of his house unsafe. The defend.ants denied that there 
was any substantial nuisance, or that the plaintiff’s 
house was affected by the vibratory effects of the 
machinery. The trial Judge held that, as the plaintiff 
was nob the occupier, the suit was not maintainable. 
Reference was made to Cooper v. Grabtrp,e(l) and Jones 
V. Gha‘ppell(2), His Lordship remarked that the noiae 
of the defendants’ machinery was not permanent, and 
found that it had not been proved that the noise 
amounted to an actionable nuisance, and that the plain
tiff’s house was benefited by the new walls erected by 
the defendants which must have deadened, the noise

(1) (1881) 19 Ch.D. 193. (2} (1875) L.E. 20 Eq. 530.



considerably. The suit was dismissed with costs. The Chewy
plaintiff appealed. v.

m n  TT ’ 7 ‘ M a d ra s8. Srinivasa Ayyangar and K. b. Krishnaswann Et-ECTnio 
Ayyangar for T. 0. A. Anandalwan and T. 0, A. Bashyam c o r p o r a -  

for appellant.
Nugent Grant, V. V. Srinivasa Ayyangar and 0. T. Q.

Nambiar for respondents.
Gar. adv. vult.

JUDG-MBNT.

'His Lordsliip after setting out the facts discussed eambsam j . 

the evidence and proceeded as follows ;—
The case was started on account of the apprehen

sion of the safety of the house by the digging for the 
new foundations nortli of the plaintiff’s house ; when 
the suit was actually launched, the vibration was added 
as an afterthought and Exhibit A-1 was altered cor
respondingly to suit the addition; there was really no 
vibration, by which I mean vibration to the ground 
communicated to the neighbouring house, (not vibra
tion caused by a sound which, unless the sound is very 
great, can have no effect)— the vibration is practically 
nil I the cracks in the house are really due to the house 
being an old house and have nothing to do with the 
vibration; possibly they may be due to the deprivation 
of the lateral support at the time of digging the found
ations, but for two years there is no iacreas© in the 
cracks; as to the noise, practically there is none that 
disturbs sleep between 10-30 p.m. and 5-30 a.m., but 
when the machines change at 5-30 there is a sudden 
noise for a minute or two which may disturb one’s sleep 
and there is slightly less noise between 9 and 10-30  
p.m. If one should take 9—30 p.m. as the normal hour 
for going to sleep, one’s sleep is disturbed for an , hour,
This must have been the state of things at the time 
the action was launched. After the building of the
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aiwar d ea d en in g ' w a ll bo tli© n o r th  o f  th e  p la in t if f ’ s h o u s e , the 
Chboty jg practically n o t  worth m e n t io n in g  except be.tween
iStxTRic 9 and 10-30 p.m. when it is slighter than before bat 
CorvorI- still exists bat n o t  in such a substantial manner as to 
n o s ,  L td . entitle th e  plaintiff to  a relief in a Court of law.

Eamesam j . the face of the above conclusions it is practically
unnecessary to discuss any question of law arising in 
the case, but, as the point has been elaborately argued, 
T think it is necessary to state my opinion on the 
matter. The learned trial Judge, relying on Cooper v. 
OrabtTee{l) and Jones v. Ohap'pelJi )̂  ̂ held that the plain
tiff not being the occupier cannot maintain the action. 
In Simpson v. Savccge{'d) it was held that the landlord 
could not maintain an action for injury to the rever
sion caused by the erection of workshops and a forge 
and chimney on adjoining land producing smoke and 
making loud noise. In Jone>- v. GhappeU[2) it was held 
that the owner cannot maintain an action to res
train a temporary nuisance such as the noise of mactii- 
nery in adjacent premises. The defendant in that case 
erected steam engines and stone saw-mills and other 
machinery therein. It was held that the plaintiff could 
not maintain the action. J e s s  e l  M.R., after referring 
to Simpwn v. 8avaga(S), observes :

“  The injury is a temporary nuisanoej because the saws 
might be stopped and the staam engines might cease working 
at any moment. It is only an injary to the occupier, and the 
landlord cannot bring an action, because before his estate comes 
into possession the nuisance may have ceased or the person 
committing it may choose to make it cease the moment the estate 
comes into possession. Another ground of action on the part 
of the landlord might be that the existence of a nuisance of a 
temporary character would render it more difficult for him to 
let to a future tenant or to sell. But that is said not to be a 
good ground of action, because the theoretical diminution of

(1) (1881) 19 Oli.D. 193. (2) (1875) L .R . 20 Bq. 539.
(3) (1856) I  C.B. (W.8.) 347 j 140 E.R . 143.
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the value of the property cannot be taken into aooountj in as- A\.wa&
much as the purchaser or the new occupier would have a right 
to stop the nuisance  ̂ so that he ought not to give Jess on that Madius
account than he otherwise would. Jt appears to me I am not bupp̂ly*̂
able to overrule Simpson v. Savage(l)J’ Cohpoka.-

TION, L 'W .
The second paragraph of Jessel M  R .’s remarks —  ^

^  °  ^  Ram esam  J.
produces the impression that he would have been glad 
to overrule Simpsov, y. Savage{l), but thought he 
could not. In Cooper v. Grahtreei2) the defendant 
put up some poles and hoarding to prevent the plain
tiff’s house from acquiring a right to the easement of 
light. The nuisance complained of here is very tem
porary in its nature. One may regard the defendant’s 
conduct in the cuse as whimsical, and he may change 
his whim at any moment. In such circumstances it may 
perhaps be proper to hold that the absentee owner has 
no right to maintain the action. The case was afErmed 
on appeal in Cooper v. G/abtre^.{3). But the ground of 
the appellate judgment is that the poles and hoarding 
are not of such a permanent character as to injure the 
reversion and the erection of the poles was too trifling 
to entitle the plaintiff bo an injunction. In Clerk and 
Lindsell on Torts, eighth edition, at pages 376 and 377, 
the cases are collected. The ctiticism at page 377 
shows that the English rale itself has not had the accept
ance of Judges and text*writers. In Gale on Easements, 
tenth edition, page 511, the rule is summed up in this 
form ;

According to modern authorities an interference will 
be injurious to the reversion if (i) it be something which will 
in the future continue to the time when the reversion falls into 
possession or if (ii) it be something which in the present 
operates as a denial of the right of the reversioner. (Vide Ken 
on Injunctions, page 185, sixth edition).’^
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awae The remarks of P auker J, in Jones v. Llanrwst Urban 
0HET5Y Ooundlil) are specially quoted. There he says :

E l e c t r ic  ^  " perm aaentin this connexion, to mean such as
SoppLY oontinne indefinitely unless something is done to remove i t / ’

OOHPOBA-
TioN, Ltd. may be that the poles and hoarding in Oooper y .
Eamesam j. CraUree{2) obviously could not be regarded as “  per

manent In TinUey' v, Aylesbury Dairy Company 
{Limited){S) tbe suit was for restraining the defendants 
from working an engine on the premises and loading or 
unloading carts, etc. K e k e w i o h  J. observed :

I£ the existence of a miisance was conclTisively proved, 
injury to property followed, and if injnry to property was 
proved, there was strong, thongh not conclusive, evidence of 
nuisance/’
Finally he observed,

“  In the day time the cart noise waa merged in the greater 
din of the street traffic/^
He found that the noise in the defendants’ business had 
driven people from the neighbourhood and that on the 
ground of interference with personal comfort there was 
a nuisance in respect of which relief must be granted. 
In Wood V . Gonway Gorporatien(4<), a judgment of the 
Court of Appeal, Buoklei L.J. observed :

“ If the owner is sabs tan tially injured in the reasonable 
enjoyment of the property so that he sustains that which is 
equivalent to a legal nuisance, he is entitled to an injunction/'
It was there found that the plaintiff’s plantation suffered 
from the fumes and smoke from the defendants’ gas
works. As to the argument based upon the nuisance 
being temporary Cozens-H ardy M.R, observed :

We have heard a good deal about it being temporary. 
That argument seems to me to have nothing whatever to do 
with the case. This is not the case of a man carrying on 
a business which he may give up next week.”

(1) [1911] 1 Oh. 39:̂ , 40i. (2) (1881) 19 CIi.D. 198.
(3) (1887) 5 T.L.R. 52. (4) [1914] 2 Oh. 47.
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fit may be said that in the case of Cooper y .  Grab- abwab
♦ 0 HETTT

tree{\) the poles and hoarding may be removed in a
, , M a d r a s

week). EtECTHio

It is the case of a corporation which, succeeded a o’o k p o e a -  

parliamentary gas company . . . as is quite clear from the tiot^td.
Act of Parliament, an obligation was imposed on the corpora- R am k sam  J. 

tion to eiipply gas from their works to their customers.’’
The last remark of Oozbns-H abdy M.R. is very 
important to the present case. In the present ca^e the 
defendants have been authorized by licence from the 
Madras Government to supply electric light to the City 
of Madras, and one may observe it is practically im
possible that the defendants’ works will cease within 
a week or even years. In Shelfer v. Gity of London 
Electric Lighting Go.; Meux's Breivery Go. v. City of 
London Electric Lighting Go.(2) it was held that both 
the reversioner and the owner could maintain an action.
In the particular case only damages were given. In 
Heath and others v. Mayor, ^c., of Brighton{d) it was 
found as a fact that the sound of the electric lighting 
works did not generally distract the attention of 
ordinary healthy persons and was not a legal nuisance.
In Wilson v. Townend(4) it was held that the jurisdic
tion of the Court is not confined to restraining injury 
to the enjoyment and comfort in the occupation and it 
is not necessary that a plaintiff should be in the actual 
occupation of the property. In my opinion in this case, 
if there had been a substantial nuisance to the tenants 
and therefore of a kind which could be regarded as 
detrimental to the letting value of the plaintiff’s house, 
the plaintiff would be justified in maintaining the action.
In Halsbury’s Laws of England, Vol. X X I , section. 943, 
the rule is stated in almost identical terms as was

(1) (1881) 19 Oh. D. 198. (2) [I89fi] 1 Ch. 2B7.
(3) [1908] 98 L.T. 718. (4) (i860) 1 Dr. & Bm, 821; 63 E.Er. 403.
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stated in Gale on Easements already quoted. If on the 
facts I bad found that there is a substantial injury 
in the terms described I would have held that the 
plaintiff coaid maintain, his action. But on the facts 
I have found that there is no such nuisance as would 
justify either the occupier or the landlord in complain
ing of the defendants’ works as a legal nuisance. Such 
little justification as might have existed before the 
deadening wall was erected had ceased after the 
erection of that wall If the contemplated erection of 
that wall was not known to the plaintiff, tliat will be 
a ground for disallowing costs to the defendants in the 
trial Court. From 1926 onwards, complaints were 
received by the Municipal Corporation from the resi
dents of the locality about the noise caused by the 
machinery. In the various replies that the defendants 
gave to the Municipal Corporation Engineer contained 
in Exhibit (■ series beyond saying that arrangements 
would be made to cause as little unnecessary noise as 
possible there is no further information as to the 
manner by which the noise was to be minimised. Even 
in October 1929 when the defendants gave an assurance 
that the noise would be minimised there is nothing to 
show the nature of the steps intended to be taken for 
minimising the noi^e. j&gain in April 1930 when the 
plaintiff gave a notice of action to the defendants it is 
obvious that he was under the impression that the 
object of the defendants was to instal new machinery 
and it was for this purpose that the old wall was being 
demolished and t.he foundations for the new wall were 
being prepared. It refers to the “ electric plant and 
machinery you are putting up and enlarging in the 
adjacent premises.” In neither of the two replies, dated 
9th and J 5th April, is there any reference to the 
contemplated erection of a deadening wall which will



R am ESAM J ,

dimmish the annovance caused to the plaintiff’s house Alvm
Oŝ3*rT*3r

by the noise. Ttft letter of 16th April merely sa.ys that ' «. 
the new building proposed to be erected will not interfere T3,,K.cTiac
with the plaintiff’s rights as the owner of his house. This cokpoS
is entirely different from saying that the new wall will 
actually diminish the noise that was theretofore caused 
to the rtisidenfcs in plaintiff’s house. It is true that the 
plaintiff knew the buildiog of the wall, but there is 
absolutely nothing in the whole record to show that 
the plaintiff koew or that it was pointed out to him 
that the effect of the building of the new wall would 
be to diminish the noise and the annoyance caused by 
it particularly in the evening hours between 9 and 
9-80 p.m. If the defendants had pointed this out to 
the plaintiff and asked him to wait until the wall 
was finished and then judge the state of things, the 
plaintiff would have had no justifioation in going to 
Court after such a reply. As it is, it is difficult to say 
that the plaintiff was wrong in going to Court though, 
as the nuisance had ceased to exist in a substantial 
manner during the pendency of the action on account 
of the finishing of the wall, the plaintiff has now be
come disentitled to any relief. If the deadening wall 
had not been built, the plaintiff would have a cause of 
action entitling him to at least damages if not injunc
tion. I think the defendants are to be blamed for not 
pointing this out to the plaintiff and asking him to 
wait until the wall is finished. If he did not listen to 
such advice then he would not be entitled to rush to the 
Court. On these grounds I would disallow the costs of 
the defendants in the trial Court. But as these reasons 
did not exist for the plaintiff’s filing the appeal, I 
dismiss the appeal with taxed costs and with the modifi
cation as to costs in the Court below (certify for two 
counsel).
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AtwAa OoBNiSH J.— I agroe that the appeal fails. The 
plaintiff has put Ms case upon two grounds : firstly 

biJctrio that the vibration produced by the defendants’ machi- 
OorpS a- has rendered the walls of his house unsafe ; and,
TioN, Ltd. g00QQ(]]j  ̂ til at tbe noise of the mach.inery bas so inter- 

OoRNisH j, fered with the comfort of tlie plaintiff’s tenants in the 
house as to constitute an actionable nuisance.

If the cracks in the wall of plaintiff’s house liave, 
as alleged, been caused by tbe vibration of the machi
nery, then, the nuisance being one which is actually 
damaging' his property, tbe plaintiff, as owner, would 
undoubtedly be entitled to sue and to obtain an injunc
tion ; Wood V. Conway Gorforation{l). But I agree 
with tbe learned trial Judge that the plaintiff has failed 
to prove his case. The plaintiff has not gone into the 
witness-box to say that the cracks were caused by the 
vibration, and his expert witnesses do not say so, None 
of tbem was able to detect vibration in the plaintiff’s 
bouse or in the passage between it and defendants’ 
premises. The utmost that one of these witnesses, 
P .W . 14, says is that vibration would aggravate tbe 
cracks; and be gave the opinion tbat the major reason 
for the cracks was the settlement of the wall owing to 
its foundation having been disturbed by excavation. 
But tbat is not the case in the plaint.

Turning to the second ground of complaint, a suit is 
not maintainable by a non-occupying owner in respect 
of a nuisance which is only alleged, as in paragraph 1 0  

of the plaint, to be personally injurious to the occupier ; 
see Jones v. Ohappell{2) and House Property and Invest
ment Gompany v. Bf. P. Horse Nail Oompany[S). An  
owner, as distinguished from the occupier, can sue 
without joining tbe occupier if the nuisance is such as
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to cause iniiiry to the reversion; and a auisaiice from awak
C h e x t t

noise or smell, apart from causing personal discomrort, v. 
may, as pointed out by B uoklet L.J. in Wood v, Gon~ electric 
way Oorpomtion(l)f be of such a character as to ooepoSI- 
injuriously affecfc the value of the reversion. But the 
nuisance must be of a permanent character and injurious 
to the property. This is clear from the judgment of 
Paekee  J. in Jones v. Llanrwst Urbo>n Gom cil{2) where 
he says :

“  If tlieuhing complained of is of snch a permanent nature 
that the reversion may be injured, the qiieation of whether the 
reversion is or is not injured is a question for the jury. I 
take ' permanent in this connexion, to mean such as will ooH" 
tinue indefinitely unless something is done to remove ib. Thus, 
a building which infringes ancient lights is permanent within 
the rule, for, though it can be removed before the reversion 
falls into possession, still it will continue until ifc be removed.
On the other hand, a noisy trade, and the exercise of an alleged 
right of way, are not in their nature permanent within the rule 
for they cease of themselves, unless there be someone to continue 
them.”

In the present case, there is no doubt that the noise 
complained of is “  permanent ” within the meaning of 
the rule. The defendants are under a statutory duty 
to supply electricity, and it appears upon the evidence 
that in the fulfilment of their obligation it would be 
impracticable for them to alter the working of the 
machines or to instal a different system of machinery.
The alleged nuisance is, therefore, incapable of being 
regarded as of a temporary character, which ia likely 
to be stopped at any time ; Wood v. Gommy Corpora- 
Uon{\). The plaintiff, however, in order to succeed in 
this suit must prove that the noise has injuriously 
affected the value of his property. He has produced 
no proof of injury to the property as a consequence of 
the noise; and, with regard to the alleged nuisance to

(1) [1914] 2 Oh. 47. (2) [ m i ]  1 Oh. 393, 4G4

23
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aiwar the occupier, the learned trial Judge has come to the 
V. conclusion that the noise does not amount to a nuisance. 

tocTMc He finds that in point of fact the comfort of the 
OobpoeI- residents in the immediate neighbourhood of the 
TioM, Ltd. defendants' preraises is not materially diminished by 
OoBNisH J. noise. The learned Judge was entitled to come to 

that conclusion upon the evidence, and I see no reason 
to differ from it.

But I  think that the slowness of the defendants in 
carrying out the assurance which was given by them to 
the Madras Corporation in 1926 to do something to 
meet the complaints about the noise was in large 
measure responsible for this suit, and justifies the 
special order as to costs which my brother R amesam 

has proposed.
Attorneys for respondents.— Moresby and Thomas.

G.R.
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Madras Ustates Land Act ( I  o f 1908), sec. 24— Enhancement o f  
rent by private contract—Permissibility—Sec. 112— Suit hy 
ryot under— Mucliilika 'previously executed accepting puttah 
containing an enhancement— Legality o f—Ryot’s right to 
contest^ in the suit—Secs. 62 and 53 o f the Act— 'Effect of.

A landholder cannot enhance the rent without a suit, and 
independently of the Madras Estates Land Act, by agreement 
with Ms tenant. Section 24 of that Act is absolute and per- 
emptory, and it leaves no room fox enhancetaent otherwise than

* Second Appeal No. 1272 of 1930.


