
VOL, L¥IJ MADEAS SBEIES 169

APPELLATE CIYIL,

Before Sir Owen Beasley, Kt,, Chief Justice, 

and Mr. Justice Cornish.

KAKJEB AND MOOLJEE BROTHERS (Dependants)^ 1932,
A pPBLLANTSj Apral 28^

V.

T. SHANMUGAM PILLAI ( P la i h t i f b ') ^  R e s p o n d e n t ,"^

Transfer of Property Act (IF  of 1882), sec. 58-J.— I f  retros­
pective— Transfer of Property {Amendment) Act (XX of 
1929)— Indian Registration Act {XVI of 1908)^ sec. 4*9 as 
amended by sec. 10 (3) of the Transfer of Property (Amend­
ment) Supplementary Act ( XXI  of 1929)— Bight to remove 
sand from land— If, an interest in immovable property—
Covenant in an unregistered agreement in respect of a, 
matter collateral to the agreement— Admissibility to prove 
covenant,

A  written agreement  ̂ dated 4>th. Augxist 1927 and entered 
into between S and K who were respectiyely styled lessor and 
lessee in the said document, provided, inter alia, as follows :—
(1) that the lessor has reoeiyed from the lessee a certain amonnt 
as compensation, (2) that the lessee shall be at liberty to remove 
sand or earth from the plots above-mentioned (to a specific 
depth) and level the plots after removalj (3) that the land should 
be vacated on or before 1st October 1928 after the removal of 
sand. The agreement was not registered. A  snit was filed by 
S against K  for damages for breach of the covenant to level the 
land after removing sand or earth therefrom as provided in the 
agreement.

Held that, (i) the agreement was for transfer of an interest 
in immovable property, (ii) section 53-A of the Transfer of 
Property Act which was introduced by the Transfer of Property 
(Amendment) Act (X X  of 1929) and section 49 of the Indian 
'Eegistration Act as amended by section 10 (3) of the Transfer 
of Property (Amendment) Supplementary Act (Z X I of 1929)
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Kakjee akd aie not retrospectiye, (iii) masmuoli as damages are claimed in
respect of breach of a coTenant which was an arrangement coll a-" 
teral to the agreement and which did not affect the land within 

PiiiAi. the meaning of section 49 of the Indian Registration Actj the
agreement was admissible in evidence for the said purpose.

Appeal from the judgment of Stone J. dated 19th. 
January 1932 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Civil
Suit 39 of 1931.

Vere Mochett and Q. Bajagopalan for appellants.
T. M. KrisJinaswami Ayyar and 8, G. Satagopa 

M%idaliar for respondent.
Our. adv. vult.

The Judgment of the Court was delivered by 
Cornish j. Cornish J.— The defendants are the appellants. They

'were sued for damages for breach of a covenant to level
plaintiff’s land after removing earth and sand therefrom* 
The plaint alleged an agreement dated 25th June 1927. 
The defendants in their written statement denied this 
agreement. But they alleged an unregistered agreement 
in writing dated 4th August 1927 under which, and in 
consideration of a rent of Rs. 500, they took on lease 
the suit lands subject to the covenants contained in the 
agreement; and they further pleaded that all condi­
tions and covenants binding on the part of the defendants 
were duly performed and that the lands were properly 
levelled ” ,

The learned trial Judge has found that the written 
agreement dated 4th August contained the contract 
between the parties. Having so found, the learned 
Judge, rightly in our judgment, held that the agreement 
was for the transfer of an interest in immovable pro­
perty. The terms of the agreement were that in 
payment of compensation (in point of fact a sum of 
Rs. 500) the defendants were given liberty to remove
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sand and earth from fche plaintiff’s plots of land to kanjkb and
.  ̂ i  I. M o o l j e e

depths varying from 2 feet to 8 feet, and were to level 
tlie plots after removal. There was also tiie stipulation shanmugam 

that the land was to be vacated on or before 1st October -—  ‘
1928. Although the parties are described in the doou- 
ment as lessor and lessee, the agreement was not, in our 
view, one of lease. Further, the agreement gave more 
than a mere licence, and it was not an agreement for the 
sale of earth and sand as chattels» In our view it was an 
agreement for the sale of an interest in immovable pro­
perty, A number of cases, which are not all easily 
reconcilable, have been cited to us on the question as 
to what constitutes an agreement for the transfer of an 
interest in land. In Marshall v. Oreen{l) a sale of 
growing timber, to be taken away as soon as possible, 
was held not to be a contract for the sale of an interest 
in land. B bett J., in that case laid down the following 
test:

“  If they (the things sold) are not fructus industficules, 
then the question seems to be whether it can, be gathered from 
the contract that they are intended to remain in the land for the 
advantage of the purchaser  ̂ and are to derive benefit from so 
remaining ; then part of the subject-matter of the contract is the 
interest in landj and the case is within the section (i.e. section 4 
of the Statute of Frauds). But if the things not heing fructus 
industriales, is to be delivered immediately, . . . then
the buyer is to derive no benefit from the land, and consequently 
the contract is not for an interest in the land, but relates solely 
to the thing sold itself. Here the trees were timber-treeSj and 
the purchaser was to take them immediately; therefore, apply­
ing the test last mentioned, the contract was not within the 4th. 
section.’ ’

It was obviously with this authority before him that 
Go w n s  O.J., in the Full Bench case of this Court,
Seem Ohettiar v. Santlianathan Ghettiar{2), stated that it
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sakjie m  jiaij Ions; been settled that an agreement for the sale of
M o o l j e e  .  . .

b b o s . growing' tiinbor, not maclo with a view to irDmedi- 
■Shanmdgam ate severance from the soil and delivery as chattelSj 

was a contract for the sal© of an interest in  land. 
CoRKiBH J. ^iarsliall v. Green{l) was discussed and criticised b j  

C h itt t  3. in Lavery v. Pursell(2) and the learned Jadge 
points out that the decision turned on this,— that the 
Court considered that, as the timber was to be cut down 
as soon as possible and was immediately cut down, the 
thing sold was a chattel. In Lavery v. Fursell(2) the 
contract was for the sale of a house as building mate­
rials, and it was held to be a sale of an interest in land; 
and C h itt t  J. finds his conclusion thus :

I  think that the contract does purport to confer on the 
puTohaser the right to be there fox the purpose of taking down 
and remoying the materials^ and does give him either a complete 
or a qualified possession; but still a possession of the soil itself—  
of the land, tenements and hereditaments; certainly of the whole 
of the house. That being sOj if the question was free from 
authority, I  should have thought that this case fell within the 
statute.**

The learned Judge then proceeds to show that 
Marshall v. QreeniV) was not an authority to the con­
trary. That reasoning and the conclusion appear to us 
to be exactly applicable to the agreement with which we 
are here concerned. Furthermore, the present case is 
really indistinguishable from Morgan y. Bussell ^ Sons{S) 
where it was held that an agreement to sell all the slag 
and cinders forming part of the soil on certain premises 
was a contract to grant an interest in land.

The agreement then, purporting to create an interest 
in immovable property, and being unregistered, the 
question is whether section 49 of the Indian Registra­
tion Act does not prevent the plaintiff from proving the

(1) (1875) L.E. 1 C.P.D. 35, 42. (2) (1888) 89 Oh.D. SOS, 615.
(3) [1909] 1 K.B. 357.



terms of the agreement. The learned trial Judge has Kanjee and 
held that the equity of part-performance established b r o s .

by section 53-A of the Transfer of Property A ct enables shanmuoam

the plaintiff to enforce his rights under the agreement, 
notwithstanding that it has not been registered as 
required by law. It is unnecessary to consider the 
argument which has been addressed to us on the subject, 
whether the learned Judge put a right construction on 
the sections becausej in our judgm ent, the section has no 
■application to an agreement to transfer immovable pro« 
perty which^ as in the present case, was made prior to 
1st April 1930, the date on which section 53-A is ex­
pressed as coming into force, The Transfer of Property 
(Amendment) Act (X X  of 1929), which introduced 
section 53-A into the Transfer of Property Act, says that 
the Act, viz., the amending Act, shall come into force on 
1st April 1980, and the language of section 53-A itself 
does not indicate an intention that it should com e into 
force on any other date. But it has been contended, in 
view of the provisions in section 63 of the Act, that 
certain specified sections (which do not include section 
58-A ) shall not affect the terms and incidents of transfers 
of property made prior to 1st April 1930, and that the in­
ference is that section 53-A was intended to have retros­
pective effect on transfers of property. Their Lordships 
of the Judicial Committee, in Young v. Aiam s{l\  have 
stated that retrospective eiffect ought not to be given to a 
statute unless an intention to that effect is expressed in 
plain and unambiguous language. Judged by that test, 
the Transfer of Property (Amendment) Act (X X  of 1929), 
in our opinion, fails to disclose an intention that section 
53-A  was to have a restrospective effect. In support of the 
■contention reference has been made to Act XXT of 1929,
■which is entitled An Act to supplement the Transfer
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^mooTj™° Property (Amendment) Act (X X  of 1^29).” This Act 
B r o s . jg likewise expressed to come into force on 1st April 1930.

shanmttqam It does Qot amend the Transfer of Property (Amend*
meDt) A ct (X X  of 1929) but it amends section 49 of the 
Registration A ct by enabling an unregistered document 
to be received as evidence of part-performance of a. 
contract for the purposes of section 53-A of th.e Trans­
fer of Property Act. The A.ct to supplement the Transfer 
of Property (Amendment) A ct X X  of 1929 (Act X X I o f 
1929) is supplementary of the Transfer of Property 
(Amendment) Act (XX of 1929) and its provisions must 
be construed accordingly. And if, as we think, section 
53"A is applicable only to transfers of immovable pro­
perty made after 1st April 1980, it must follow that the 
operation of tke amendment made by Act X X I  to sectioa
49 of the Registration Act should be similarly restricted.

E’ow, if the plaintiff cannot rely on section 58-A> 
the equity of part-performance cannot help him. 
Although in Mahomed Musa v. Aghore Kumar Gan- 
gulil 1) their Lordships of the Judicial Committee laid, 
down that the equitable doctrine of part-perform­
ance was applicable in India, their Lordships in the 
later case of A n f  v. Jadunath Majum>dar(2) held that 
the equity could not override the provisions of a 
statutory enactment. It is clear, therefore, upon 
this authority that the agreement of the 4th August,, 
being a document which, required registration, is pre­
vented by section 49 of the Indian Registration Act (the 
amendment of this section by Act X X I of 1929 not being 
effective for the purpose of this case) from being received 
as evidence of any transaction affecting the property, and 
that no equitable doctrine can nullify the operation of the 
section. The words “ transaction affecting such pro­
perty ” in section 49 have been held to mean transactioa
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Durporting- or operafcine* to create, declare, assign, limit Eanjee and
. .  M o o l j e e

or extinguisii a right, title or interest in immovable bkos.
prop erty ; Saraswatamma v. Paddayyoi{l), To that shanmpgam 
extent, therefore, the unregistered document would not 
be receivable as evidence of its terms. The question is 
whether the covenant that defendants would level plain­
tiff ’s land after removing the sand to the same level as 
adjacent plots operates to create or declare a right, 
title or interest in or to immovable property. The 
covenant certainly operates to create a right in the
plaintiff to have something done to his land, and an
obligation on the defendants to do it. But we think 
that the right and obligation so imposed cannot be 
described in the ordinary sense of the words as “ a right,
^tle or interest to immovable property If this be the 
correct view, then the document is admissible to prove 
the terms of the covenant. The learned Counsel for the 
defendants has, however, contended, upon the authority 
of Sambayya v. Gangayya(2), that the covenant is in­
separable from the agreement and must stand or fall 
with it. But in that case the covenant was by the 
lessee to purchase the premises at the end of the term; 
it  was clearly an agreement to create an interest in land.
On the other hand, it is well settled that an unregistered 
document is admissible as evidence of a personal cove­
nant or of a collateral transaction which does not require 
registration. It is to be observed that the covenant in 
question is not a repairing covenant. It did not require 
the defendants to restore the land after excavating the 
sand; but they were required to level the land to the 
level of adjoining lands so as to make it similarly culti­
vable. In our jadgment the covenant was an arrange­
ment collateral to the agreement, and one which did not 
'̂Hect the land within the meaning of section 49.
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Kjhies iSD There remains to be briefly noticed the contention
M o o l j k b  ^

Beo3. that the defendants had admitted the terms of the
Shanmfgam covenant in their written statement. They admitted

.— . ‘ that the August agreement contained covenants, and
CoBNisH J. averred that they had fulfilled the coyenants. B ut

nowhere do they admit the terms of the covenant i they 
were not discoverable anywhere in the pleadings, and,
curiously enough, the plaint makes no mention of the
August agreement.

The result of our judgment is that, although our 
reasons are different* our conclusion is the same as that 
reached hy the learned trial Judge. Accordingly, the 
appeal fails and must be dismissed with costs. The 
learned Judge has assessed the plaintiff’s damages at 
Rs. 3,000 for defendants’ breach of their covenant to 
level his land. The plaintiff claimed B.s. 6,000. The 
only evidence given in the case on this subject was the 
plaintiff’s who said that he thought the cost of levelling 
the land would be Rs, 5,000. The learned Judge made 
a personal inspection of the land, but it was under water 
at the time so that the occasion was not favourable for 
testing the plaintiff’s estimate of damage. Mr. Mookett 
hag told us that defendants had witnesses to give 
evidence upon the question of damages, but that they 
were not called because the arguments were confined to 
the questions of law. In the circumstances, we think 
that defendants should have the opportunity of calling 
these witnesses and that the case should go back to the 
learned Judge for this purpose.

The question of costs at the trial will abide the result 
of the further enquiry bj the trial Court into the 
question of what damages (if any) are payable by the 
defendants.' There will be no refund of the court-fee 
paid on the memorandum of appeal herein.

GJR.
Attorney for appellants : K  T, Shamanna.


