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Before Mr. Justice Field and Mr. Justice O' Kinealy

JARFAN KHAN (ONE oF tuE DeFENpants) v. JABBAR MEAH 1884
(PLAINTIFF.)* January 28.

Mahomedan Law— Pre-emption—Ceremonies.

In order to sustain a claim for pre-emption in Mahomedan law, it is
essential that the ceremony of Tulub-i-mowashibat should be properly
performed.

Tae case is thus stated in the judgment of the lower Appel-
late Court :—

The suit was to enforce a right of pre-emption. Plaintiff alleged that
he was entitled to preference to defendant No.2in purchasing a certain
plot which defendant No. 2 purchased from defendant No 1, and that
défendant No. 1 gave him no opportunity. The plaintiff on the 13th July
1880 having been away elsewhere returned home, and was informed of the
sale. On hearing of the sale, he took all needful steps and offered to return
to the defendant No. 2 the money paid; defendant, however, refused to
hand over the land to plaintiff.

The plaint states that on hearing of the sale, inthe presence of the
public, the plaintiff stated his wish to buy, and then, very shortly after-
wards, taking with him the price, Rs. 47-4, went with suitable witnesses to
defendant No. 1's residence and offered the money. He states that he is
ready now to pay whatever price the Court may direct. Defendant No. 1,
in ler written statement, alleged that the plaintiff had not performed the
ceremonies of Tulub-i-mowashibat and Tulub-i-shad as he stated, and had not
deposited the purchase-money with the plaint, and therefore plaintiff could
not maintain the suit; the defendant No. 1 before selling the land frequent-
ly offered plaintiff and his brother Abdul Meah and his nephew Macfaruddi
opportunities of exercising the right of pre-emption which they refused;
also that the defendant No. 2 had a superior right of pre-emption to
plaintiff; and consequently defendant No. 1 sold him the property on the
23vd December 1879 by kabala. The kabale is filed. It is admitted
that Rs. 47-4 was the price. The defendant No. 2 supported these
allegations. He,in his written statement, set forth that, after her hus-
band’s death, defendant No. 1 had gone to her father's ; subsequently she
desired to sell this property, and therefore informed defendant No. 2, and
he desired to buy. Consequently “in a public place in the presence of
several persons, on giving defendant a proper price, she executed a kabala

# Appeal from Appellate Decree No. 2044 of 1882, against the decree of
T. M. Kirkwood, lisq., Judge of Mymensingh, dated the 1st of July 1882,
reversing the decree of Baboo Nilmony Nag, First Munsiff of Atia, dated
the 28th December 1880.
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in bis favor. Plainbiff or his brother or his nephew at no {ime wished to
buy the land.” N

The Munsiff found at the out-set that plaintif was not entitled to
maintain this ewit for.fhe following reasons, on his own evidence without
going into any other issues. Plaintiff*s evidence, he held, showed that one
day in Pous, when plaintilf came home, his wile told him that the land
hnd been sold by defendant No. 1 to defendant No. 2Z; plaintiff thereupon
entared his house, opened his chest, tooit out Is. 47-4, ealled the witnesses,
proceeded to the premises and there eried aloud that he had a right of
pre-emption, and would exercise that right; and then and there offered to
defendant No. 2 the refund of the pnrehase-monoy, which tender defen.
dant No. 2 vefused. Plaintif then went with the witnesses to defen.
dant No. 1’s house, and there also plainliff went through the same formal
declaration of his rights. The Munsiff held that, while all this was vight
enough, yet plaintiff had omitted to sheut out his demand for the land the
instant he heard about it from his wife's lips. This omission tho Mungiff~
held to be fatal, and so dismissed the suib.

The evidence shows that there nro two huts with a common compound

part used by plaintiff and part used by defendant No. 1), and a common
well and drainage. That one hut was the property of the widow, the
defeadant No. 1, and thai the other was the property of the plaintiff; thag
the plaintiff, coming h ome, was in the common yard when his wife told him;
thab he then entered his house, opened his chest, and came back into the
yard with the money, Rs. 47-4,and in the presence of three neighbours,
one of whom was already sitting there (the two others, whose baris adjoin,
enme up on hearing plaintifl' commence the proclamation of his rights), went
to the widow’'s hut, proclaimed his right of pre-emption, and ealled on the
défendant No. 2 who was nobt present, but in his own darilard by, to
give it up to him and take the purchase-money. Tho defendant No. 2
refused, answering from his Zari. Plaintiff then went with witnesses
to the defendant No. 1’s father's house where the defendant No. 1 lived
(amile or so distant), and claimed bhis right, and offered to pay the price
forit. She then refused, saying she had sold it to the defendant No. 2.
The defendant No. 1 is the widow of the plaintiff’s consin. The hut in
question had belonged to that cousin, the bari being the ancestral bar
of both plaintiff and that cousin. The plaintiff had come home on this day
at noon, and went to the olaimed hut and proclaimed his rights before
1 ».m, and went to the defendant No. 1’s father's house, and returned
therefrom before 2 p.u, Defendant No. 2's dari is two. baris off to the
north of plaintifi’s dari. The defendant No. 2 is plantif’s cousin on his
mother’s side..

The plaintiff's allegation thathe did return home on the 13th Pous is
not traversed by the dofence ; nor is there any evidence on the part of t!ie
defence (save the statement of o witness who is quite unreliable. and denies
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plaintifi’s Laving gone to-defendant No. 1's residemeo: with the. money)
contradictory of the evidenece addueed by plaintilf to show the manner in
whiclt he went through tho formalities. The- evidenoé- for the dofence is
almost entirely confined to :plu.intiff's rofushl’_to purchase before the sale,
and his permission to defendant No. 1 tosell to any one,

The lower Court has dismissed . the siib even on tho assumption that
the fnots are as above given by I,hehpluinbiﬂ', bucaunse it is nob shown that

plaintilf a# onos, ab the very moment of reeeiving the infermation from '

his wife, proclaimed his right and his intention to insist om it 1f plainbiff
has any right at all in the matter, suoh a dictum, if supported, would
appear to me to be going as mearly as possible Lo a negation of that right.
T canunob conceive that tho law is as tho Munsiff has interpreted it, I twrn
to the authorities.

Jamilan v, Latif Hossein (1) states : “ Tho Tulub-i-mowaskibat may be,
and constently is,a private act which the purchaser against whom the right
43 claimed has no power of guostioning or refuling; and the T'wlub-i-shad is
the only public act conunected with tho claim to pre-emption, of which the
purchasor has nocesserily any cognizance.” The Tulub-i-shud must take
place with the least practicable dolay. It has olearly talcen place on the
prosent instance with tho least practicable delny. DBaillie's Digest states
poge 484 : “The Twlulb-i-mowashibat, or immediate demand, is Hrst
necessary, then the Zwlub-i-shad or demand with invoeation, if, at tho
time of making tho former, there was no opportunity of invoking witnesses,
a8, for instance, when the pre-emptor at the timo of hearing of the sale
was absent from the seller, the purchaser and the premises. Butif ke
lienrd it in the presence of any of these, and had called on witnesses ‘to
attest his immedinte demand, it would sulice far both demands, and . there
would be no necessity for the other,” It appears to me that the above
Quotation covers the present oase, and ithat tho demand made in tho
presence of witnossos and of the promises within some minute, perhaps
half an hour at tho outside, after hearing of the sale, is the sort of Tulyb-i-
mowaskibal which rendors unnecessary any subssquont Pwlub-t-shad. It
seems to me that plaintiff not only made this demand in the presence of
witnesses on the promises, but his demand was answered by the purchaser
from a neighbouring Jazi, and that plaintiff then prompily went off to the
vendor's residenco (some distance off), and in the prescuce of witnesses
made demand of her, It seems that all the mecessary formalitiss have
been gone through; the question is, wore they commenced and concluded
with sufficient promptitude P I think the commencement is the only reslly
debatable point; it cannot be.contended Lhat, when onee commenced, all

the necessary formalities wore' not 'promptly and ocontinunousiy gone
{hrough,

(1) 8B.I. R, 160; 16 W. R. ., B.18.
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Mona Singh v. Mosrad Singh, (1) Inys down that the not of going into

— one's liouse to get the money before making demand is a delay which

forfeits the pre-emptor’s title. The words used by Maonaghten &re: Tt ig
necessary that the person claiming this right should declare his intention of
becoming purchaser immediately on hearing of the sale.” In a ruling,
Jadwu Singh v. Rajicumzhj (2), Kemp, J., remearks: * There is no absolute
ueoessity for the pre-emptor to make the Tulub-i-mowashibal in the presence
of witnesses, It is usually done in the presence of witnesses, in order that
the pre-empior may be provided with proof in case the purechaser should
deny the demand.” "This seems no me to indiente as permissible u reason-
nble delay for the purpose of getting witnerses bofore the demand is made.

But in Ram COharan v. Nabrir Mahion (3) it has been held that where the
pre-emptor heard the news of the sale at his own house, whioh was adjacent
to the lands whereof pre-emption was clnimed, and then went {rom his
own tothe land in dispute, and then made ithe demand, the delay, though
very short, forfeited the right.

Page 569, Vol III, of the Hedaya, states : « If the man claim his shuffa in
the presence of the company smongst whom he mny be silling when he
received the intellizence, lie is the shuffss, hie right not being inynlidated
nnless he delay asserting it till after the compauny have broken up, because
the power of accepting or rejecting the shuffs being established, ashort
time should necessarily be allowed for reflsction in the same manner as
time is allowed to o woman to whom her husband hes givon the power
of ohoosing to be divoreced or not.” This passage was quoted with ap-
provalin dmjad Hossein v. Kharag Sen Sahu (4).

It seems to me that if this is & correct statemment of the law
then the plaintiffs are well within the law in the present case. I
think the above opinion is not in conflict with the ruling in
Ali Muliammad v, Taj Muhammad (5) where twelve hours' delay
in making the first demand was considered excessive. I must
hold that in the present case the formalities required by law have
been commenced and gone through with sufficient expedition.

The second defendant appealed to the High Court on the
ground that the Judge was wrong in holding that formalities
prescribed by Mahomedem law had been complied with.

Baboo Jogesh Chunder Dey for the appellant.

Baboo Juggut Chunder Banerjes for the respondent,

(1) . 5 W. R., 208, _

(2) 4B.L. R. A. C.171; 13 W. R., 177.
@3)¢BLR.A.O.,216; 13 W. R., 269,

(4)4B. L. R. A. C., 203; 13 W. R., 299,
(6) I. I, R., 1 All., 283,
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The judgment of the Court (FimLp and O'KiNravry, JJ.) was
delivered by

FieLp, J.—This is a case of pre-emption. The Munsiff held
that the plaintiff was notentitled to sncceed becnuse he had not,
in complinnce “:i(.h the requirements of Mahoinedan law, per-
formed the ceremony of Tulub-i-mowashibat. The Mnnsiff says
in his judgment : “The plaintiff on hearing this,” thnt is, on
hearing the fact of the sale from his wife, “entered his house,
opened his chest, took Ms. 47-4, called the witnesses, pro-
ceeded to the premises, the subject of sale, and there cried aloud
the following words : ¢ That he has the "right of pre-emption to
purchase the said land and he shall exercise the said right, le¢
the defendaut No. 2 receive the refund of the consideration money
and make over the land to him (the plaintiff).’ The defendant
No.2 refused to accept the offer, on which the plaintiff went with the
witnesses to the place where tha defendant No. 1 was residing, and
there also the plaintiff performed the said ceremony, that is, cere-
mony of Tulub-i-shad, Now, it is clear that immediately upon
hearing of the sale of the property the plaintiff did not make tho
demand or perform the ceremony of Twlub-i-mowashibat. At page
481 of Baillie’s Digest of Mahomedan Law, there is the following
prssage, in which the law on the subject is stated : By Zulrb-i-
mowashibat is meant that when a person who is entitled to pre-
emption has heard of asule he ought toclaim his right immediately
on the instant (whather there is any one by him or net), and
when he remains silent without eclaiming the right, it is lost;”
and then is given the instance of a porson reading a letter in the
beginning or middle of which tlie informatjon as to the sale is
contained. If he wait till he finish the whole letter without
making the Tulub-i-mowashibaé the right of pre-emption is lost,
The Judge quotes and relies upon a passage from the same
work, p. 484, which is as follows: “ The Tulub-i-mowaskibat or
immediate demand is first necessary, then the Tulub-i-shad, or
demnand with invoeation, if nt the time of making the former, there

was no opportunity of invoking . witnesses, as, for instance, when

the pre-emptor nt the time of hearing of the sale was absent
from the seller, the purchaser and the premises. Bus if he heard
it in the presence of any of these, and had ealled on witnesses
.to attest the immediate demand, it would suffice for both demands
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and there wonld bo no necessity for the other.” Now the facts
of the present ease do not fall within the meaning of the Passage
last quoted. The plaintiff did not, on benring of the sale, imme.
diately eall witnesses to attest the immediate demand. Ha
made a delay, went into the house, got the money, and then called
the witnesses, and this being so, it is clear that the case is not
one to which the sceond quotation from Mr, Baillie’s work would
apply. We may refer to the cases of Mona Singh v. Mosrad Singh (1)
and Ram Charan v, Narbir Mahton (2), which have been cited
by the vakeel for the appellant, as instances of what is required
by thelaw in conformity with the first of the above extracls
from Mr. Baillie’s work. Wae think that in the present case the
requirements of the Jaw have not been complied with.

The decision of the District Judge must therefore be set aside
and that of the Munsiff restored with cosls of both Courts.

Appeal allowed.

Before My, Justice Field and Mr, Justice O'Kinealy.

RAM COOMAR SEN AND aNoTEER (PrAINTIFES) . RAM COMULSEN
(DEFPENDANT. ¥
Small Oause Oourt—~ Proceeds of Immoveable Property—Jurisdiction—Aet XTI
of 1865, s. 6—Money had and veceived—Sule of tenure— CQo.-sherers—

Arrears of Rent.

The plaintiff and the defendant wore co-owners of o certain tnlug. The
gemindar brought a suit for arrenrs of rent of the talng agninst the defen-
dant, obtained a deorse, and in exeontion of that deoree sold the tenure, The
progesds of the sals, after sutis{ying the zemindar's decres, were tulen by the
defendant; and the plaintiff instituted the presont suit to racover au
8-annas shara thoroof,

Heid, that the plaintiff was entitled torecover; and, Aeld, further, that
sueh n suit was not cognizable by & Small Cruse Court,

Ox the 5th of May 1871, the plaintiff Ram Coomar Sen
brought a suit in the Court of the Munsiff of Kooshtea against the
defendant Ram Comul Sen for possession aud mesne profits of

© Appenl from Appellate Decree No. 083 of 1882, ngainst the deoree of
Beboo Umn Churn Knstogiri, First Subordinate Judge of Tipperad, dated
the 13th Marcl 1882, affirming the deores of Baboo Ram Judub Talapatea,
Second Muusiff of Kooshten, dnted the 81st Jununry 1881,

(1) 5'W. R, 208 (2) 4 B. L. R. A. C,, 216; 13 W. B 259.



