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APPELLATE CIVIL.

jg g j  B efore  S ir  M ic h a rd  G a rth , K n ig h t, O J iu f Justice .

December 6 . M O H A M E D  M A S K . ( D e f e n d a n t )  v. M A L K A I  M U K H A D R A I I J Z W A
B A D S H A H  M B H A L  S A H E B A  ( P i iAi n x i b t ) . 0

Court Fees A c t  ( V I I  o f  1870), s. 7 (cl. o,)— S u i t  to  set a s id e  a  t r u s t  deed and  
to recover tr u s t  m oney— A p p e a l  by trustee— D u ty  p a y a b le  on m em oran­
d u m  o f  a p p e a l,

A  b ro u g h t  a  s u i t  a g a in s t  B  a  t r u s te e  a n d  o th e r s  to  se t a s id e  a  t r u s t  deed 
and  to  reco v er R s .  2 ,50,000, th e  a m o u n t o f  th e  t r u s t  m o n ey , a n d  v a lu e d  h is  
su i t  a t  B s. 2 ,50,000. A  o b ta in e d  a  d eo ree . S ,  ap p ea led  nnd  so u g h t to  affix 
to  h is  m e m o ra n d u m  o f a p p e a l a  te n -ru p o o  s ta m p , u n d e r  A rt. 17 (o l. 6) o f 
Soh. I I  o f A o t V I I  o f  1870.

H e ld ,  i h a t  th e  d u ty  p ay ab le  o n  th e  m e m o ra n d u m  o f  a p p e a l w as th e  soitt# 
as th a t  p a id  on th e  p la in t  in  t h e  s u i t .

This suit to which this appeal relates was instituted to set aside 
a deed of endowment, whereby tlie plaintiff made over certain 
jQ-overnment promissory notes of the value of Rs. 2,50,0C0 to the 
first defendant, nnd appointed him and his co-defendants in  the 
suit, trustees for her (the plaintiff) during her life-time, and after 
her death for the management of certain charities, and also to 
recover tlie promissory notes in question.

The plaint was accordingly valued at the above amount, viz,, 
Rs. 2,50,000, and an ad valorem Court-fee of Rs. 2,175 was paid 
thereon.

Tlie suit having been decreed the defendant No. 1 sought t«J 
prefer an appeal against the decree paying a Court-fee of 
Rs. 10 only under Art. 6 of No. 17 of Sch, II of the Court-fees  ̂
Act (VII) of .1870, as for an appeal e< where it is not possible to 
estimate at a money value the subject-matter in dispute.”

The Deputy Registrar was of opinion that, as the suit was insti­
tuted for the purpose of having a deed of endowment declared in­
valid, and for the recovery of the Government promissory notes, 
as above stated, it evidently fell under cl. (a) of s. 7 of the Court- 
fees A ct; and that the appellant should therefore value the appeal

*  E efe ren o e  u n d e r  s . 6 o f  A o t Y I I  o f  1870.



in  th e  sa m e  w a y  fia th e  s u i t  w a s  v a lu e d ,  vie., w i t h  r e f e r e n c e  to  tb e  1883 

s u b je c t - m a t te r  (s e e  Joy Narain Oiree v . Greesh Oliunder Mi/tee (1.) M o h a m b d

Tho matter then oame before the Taxing Officer for orders, and M̂ fIK 
be gave the following opinion:— Mttchadbai

tt Tho object sought to be attained ia bringing the original suit badshah 
was tbe actual recovei’y of Government promissory notes to the M b h ai. 

.value of Rs. 2,50,000, which had been endorsed to tbe defendant 
under the terms of the deed. The plaintiff’s interest in the *snit 
amounted therefore to 2  ̂ lakhs of rupees, and she correctly 
affixed an ad valorem stamp on her plaint in the lower Court.

<f In appealing against the judgment of the lower Court, the de­
fendant seeka to ohange the nature of the suit and to determine its 
value, not according to the property in dispute, but according to 
his interest (or alleged interest) in it.

“ The first question, therefore, for decision is, whether the appel­
lant can change the nature of tho suit in appeal for tbe purposes 
of determining the Oourt-fees payable. I know of no instance 
where this course has been allowed- I have never known it to be 
seriously contended. It is certainly a point of general importance 
and as snob must be referred for the decision of tbe Chief Justice 
under s. 5 of the Couvlrfees Aot VII of 1870.

(t The next point to be determined is the extent of the defendant’s 
interest in tbe suit. His valceel urges that he has no present inter­
est, for he gets nothing until the plaintiff dies, and then merely a 
stipend of Us. 50 a month. This may be tho case if the defendant 
is to be regarded as an individual and not as a trustee. In the latter 
capacity, it seems to me that liis interest extends to the retention 
of the principal entrusted to his care, and it is as a trustee, and 
not as an individual member of society, that be appeals. If this 
be the correct view, then, even granting that he may ohange the 
nature of tbe suit in appeal, his interest in it is equal to that of 
the plantiff, and is represented by a money value of 3$ lakhs.

“ In connection with this point it should be observed tbat the 
Government promissory notes for 2 | lakhs are endorsed to defen-

YOL. X.] CALCUTTA SEUIT53., 881

(l)  IB B. L.  R., 172 i 22 W ,  E . 438.
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diint by name, and that h& is entitled, therefore, to draw the whole 
interest thereon.

t( I think that the first question should be answered in the nega­
tive. The Court-fees Aet does not distinguish between a “ plaint’*, 
and a “  memorandum of appeal” when the latter is from a decree. 
If, therefore} the fee was correct in the lower Oourt—and this is 
not denied—then the same fee is leviable in the Appellate 
Court.

“ As to the second point, I am of opinion that the interest of the 
nppellfiut is equivalent to that of the plaintiff so far as regards the 
subject-matter of this suit 5 and that such interest amounts to a 
money value of 2 £ lakhs j and is possessed by defendant in his 
capacity of trustee.”

The Taxing Officer, therefore, referred the two questions above- 
mentioned to the Chief Justice under s. 5'of Act YII of 1870.

Baboo Pran Nath Palit for .the appellant.

No one appeared on the other side.

G a r t h ,  O.JT.—I have no doubt whatever that in this case the 
nature of the appeal is the same as the value of the suit, namely, 
Bs. 3,50,000.

The question is not what is the defendant's personal interest in 
the subject-matter of the Buit. He may have no personal interest 
at all; and yet the subject-matter of the appeal may be as valu­
able as the subject-matter of the suit'. There is nothing, as far 
as I can see, in the defendant’s objection.


