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vendor derives title, but only to a limited class of 
such persons, in other words, the purchaser is 
protected against acts done by the vendor or by 
some person throngh -whom he derives title other
wise than by purchase ; and, secondly, (this is the 
point with which we are concerned) in order to 
succeed in the action, the plaintiff must allege and 
prove a breach of the covenant. The question of 
onus was directly raised in the case, and Romek. J. 
field that it lay upon the plaintiff ; the point was 
fully considered by the Judges of the Court of 
Appeal and they concurred with his decision. In 
Howard v. Maitland{l)^ though the point was not 
expressly decided, this is assumed to be the law. 
The evidence in this case is, as I have said, 
inconclusive, but the onus being upon the 
plaintiff, I must hold that he has failed to dis
charge it.

In the result, the second appeal fails and is 
dismissed with costs.
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APPELLATE OEIMINAL.

B efore  Mr. Justice Bardswell.

I n  EE B A M A L IN G A M  P IL L A I (A cou sed ), P e t it io n e r .*

Crim inal Procedure Code {A ct V  o f  1 8 9 8 ) sec. 850— T ransfer  
o f  Magistrate try ing  case—-Successor ordering a  de novo 
tria l and directing issue o f  summonses to witnesses— Trans
f e r  o f  case thereon to original M agistrate— F urther hearing  
i f  must be de novo.

Where, after a trial was nearly completed, the Magistrate 
hearing the case was transferred, and his successor ordeied a
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R a m a lin g a m  de novo trial and directed summonses to issue to the prosecution 
witnesses^

held, that tlie succeeding Magistrate Tiad taken cognizanqa. 
of the case and that whoever heard the case thereafter, even 
if it was the Magistrate who originally held the trials mast hear 
the case de novo. That there had been no fresh examiaation of 
witnesses by the succeeding Magistrate makes no difference.

Sardcur Khan Sahih v. A thanlla , (1924) 47 M.L.J. 926, and 
Sriranga GJieUiar v. Suhramania Asari, A .I .R . 1927 Mad. 
81j followed.

Aynam  M utlm riyan, In  re , (1928) 1 Mad. Crl. C. 74/- 
diasented from.

Petition praying that in the circumstances stated 
in the affidavit filed therewith the High Court 
•will be pleased to issue an order directing the 
transfer of Calendar Case No. M l of 1934 from 
the file of the Court of the Sub-Magistrate of 
Panruti (Calendar Case No. 707 of 1933 on the file 
of the Court of the Stationary Second Glass 
Magistrate of Yridhachalam), to the file of the 
Court of the Stationary Second Class Magistrate 
of Yridhachalam.

K. S. Jayarama Ayyar and G. Oopalaswami 
for petitioner.

Parakat Govinda Menon for Public Prosecutor 
(X. H. Bewes) for the Crown.

OEDER
Calendar Case No. 707 of 1933 on the file of the 

Stationary Sub-Magistrate of Yridhachalam was 
heard by one officer and nearly completed when 
that officer was transferred to Panruti. On the 
new Magistrate taking charge, the accused asked 
for the case to be tried de novo, and the new 
Magistrate issued summonses to the prosecution 
witnesses. After this the complainant applied to
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tiie District Magistrate for tTie transfer of th.e case Eamalinqam 
to the Sub-Magistrate, Panriiti, who had heard 
most of the evidence. This transfer has been 
ordered by the District Magistrate whose opinion 
was that the new Magistrate of Yridhachalam 
had not taken cognizance of the case and that it 
was open to the original Magistrate after his 
transfer to Panruti and on the case being trans
ferred to him there to continue the case from the 
stage at which he had left it. It is against this 
order of the District Magistrate that this petition 
has been brought by the accused in the case.

The view of the District Magistrate that 
cognizance had not been taken of the case by the 
new Magistrate appears to be wrong. In precisely 
similar circumstances it has been held by 
"W allace J. in Sriranga Chettiar y . Siibramania 
Asari{l) that the succeeding Magistrate had 
taken cognizance of the case before it had been 
Ordered to be transferred to the file of the other 
Magistrate by whom the enquiry had been begun 
and that therefore the latter Magistrate had no 
jurisdiction to proceed with the case. In a 
similar case it was held by Madhayah Nair J. 
in Sardar Khan Sahih y. Athanllai^) that the 
grant of a de novo trial by the successor of the 
Magistrate had the effect of wiping out the prior 
proceedings and hence even the old Magistrate 
could not proceed with the trial from the point 
where he had left it. These decisions have been 
considered by Deyaboss J. in Aynam Muthuriyan^
:In re{S) and he has differed from them with 
preference to the decision in Queen-Empress v. Sri
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E a m a l in g a m  Ahohalamatam Jeer[V). That case, liowever, apart 
from the fact that section 350, Oriminal Procedure 
Oode, has now been amended, does not apply as-it 
was not one in which the succeeding Magistrate 
had allowed a de novo enquiry and ordered fresh 
summonses to be issued. Devadoss J. appears to 
take the yiew at page 78 that, by ordering a de 
novo enquiry and directing summons to issue, the 
succeeding Magistrate had not taken cognizance 
of the case. Prom that view I must respectfaUy 
dissent. I agree with the decisions of W allace  
and Mad  HAY AW 1ST air  JJ. that the succeeding 
Magistrate had taken cognizance of the case and 
that whoever is to hear the case, in such circum
stances, must hear it de novo. That there had 
been no fresh examination of witnesses by the 
succeeding Magistrate makes no difference. It is, 
therefore, not better on the balance of con
venience that the case should be further heard b,y 
the Magistrate who began the enquiry. It i^ 
more convenient for the Magistrate who has 
jurisdiction to hear it and so his is the Court 
which should properly deal with it. In these 
circumstances the petition is allowed, the order 
of the District Magistrate is set aside and the 
case is directed to be heard by the new Sub- 
Magistrate of Yridhachalam.

K.W.R.
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