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1888 which was described in the sale notification. All tbat is con- 
Dotkm tended for is, tbat tbe property was so misdescribed, or that

Su n d a h i t i ie re  w a s  t b a t  c o n c e a lm e n t  o f  t b e  i n c u m b r a n c e s  u p o n  i t ,  t b a t  tb e  
D evi

V. . purchaser has bought a totally different tiling from that which 
c?hastola be intended to buy 5 or in other words, that be has brought a 

a d d t .  property charged with heavy incumbrances, instead of a propoi'ty 
free from incumbrances.

Then Mr. Bell lias farther argued, that although we may have 
no power to entertain, tbe question on appeal, we may do so 
under s. 632 of the Code of Civil Procedure.

Tbe answer is, tbat we have not before us any application 
under s. 632, but an appeal against the District Judge’s order. 
And even if this were such an application, I, for one, should not 
be disposed to grant it. The Judge in the Court below has not' 
acted without jurisdiction ; and, so far as I can seo, he has been- 
guilty of no irregularity.

We think, therefore, tbat there is no ground for this appeal, and 
tbat it should be dismissed with eosts, which we assess at Rs. 150,

Appeal dismissed.

OBIGrlNAL CIVIL.

Before S ir  RieJiard G arth , K n ig h t, C hief Ju stice , a n d  M r. Justice Cun'
ningham.

J a n w y  1 1 . G0PATJL CH UNDER CHUCKERBUTTY (P ia ih t ifp )  v . N IL M O N E Y  
-------:---------  M ITTER a sd  o th e r  (D e fe n d  ahts.)*

Onus Probandi—Ejectment, Suit fo r .
W h e n  a p la in tiff  seeks to e je c t persons from  p re m ise s  c ln im ed b y  L ira, 

on th e  g round  th a t. th e y  a re  in  w rongfu l possession  o f  th e  p rem ises , ho is  
bound to  show  th a t  he  o r  som e of tlie perso n s u n d e r  w hom  lie  cla im s h av e  
b een  in  possession of th e  p ro p e r ty  w ith in  tw e lv e  y ea rs  befo re  su it. A  m ere  
allegation  in  th e  p la in t th a t  th e  persons so u g h t to  b e  ejected  w ere tho  te n a n ts  
o f th e  person  th ro u g h  w h o m  th e  p la in tiff c la im s, w ill n o t s h i f t  th e  b u rd e n  
o f  proof,

ftao  K a ra n  S ingh  v. HaToar A l i  K h a n , (1) ex p la in ed  a n d  d is tin g u ish ed .

Appeal from a decision of P igot, J., dated 8fch February 1888.
Thic plaintiff stated tbat in 1865 the bolise and premises known 

as No, 150, Chitpore Road, Sobabazaar, belonged to one Mittunjoy
(1) L. R , 9 1. A. 99.
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Chuckerbutty, and that in that year Messrs. Dodd & Co., obtained 
a deoree agaiust Mittunjoy for Rs. 23,000, but shortly afterwards ‘ 
became insolvent; the decree then vested in the Offiuial Assignee* 
who attached the house, No. 150, Clmpore Road, in execution of 
that decree ; in September 1869, oue Sreenavaiu Olmckerbutty (de­
fendant No. 8) the surviving brother of Mittunjoy, put iu a, claim 
to the property attached, but the olaim was rejected ; whereupon 
Sreenarain  brought a suit against the Official Assignee asking for 
a declaration of his right to the property, and for an injunction to 
stop the sale, but on July lltli, 1870, his suit was dismissed, aud 
on the 24th March 1871 his appeal agaiust the judgment of the 
10th July 1870 was also dismissed, and on the 25th February 1881 
the Official Assignee sold the houses, and premises, to the plaintiff. 

"The latter on 19th December 188 L brought this suit agaiust the 
defendants 1 to 7, who were alleged to be the tenants of Mittuu- 
joy, for possession of the premises. And on the 16th March 
1852, he amended his plaint, and made defendant No. 8 above- 
mentioned a party to the suit.

Defendants Nos. 2, 5, 6, and 7 contended that they were the 
monthly tenants of Sreenarain Olmckerbutty, who, they stated to 
be the owner, if not of the whole, of a greater portion of the pre­
mises, and in possession thereof. Defendant No. 3 asserted 
that he had paid rent to Sreeiuirain for the last 20 yeai's. Aud 
the defendants 5, 6 and 7, asserted that they had paid rent to 
Sreenarain for the last three years, and contended that even if 

,the plaintiff was tho owner of the premises, which they denied* 
*they were entitled to notice to quit.

Sreenarain (defendant No. 8), contended that he had been ia 
possession of the premises by purchase sinoe 1841 (1834-85), and 
that defendants 1 to 7 were his tenants, and submitted that sup­
posing Mittunjoy ever to have been in possession of fche pro­
perty, his right and interest was barred by limitation.

At the hearing of the case ou the 8fch February 1883, the plain­
tiff put iu the deed of sale of the 25th February 1881, the, ordei* 
in the oiaim made by Sreenarain against the Official Assignee and 
the decrees iu the suit of Sr^&mrain v. The Official Assignee. He 
also called one Tariny Churn Bannerjee, who stated that he had 
beeii a servant of MilUinjoy, that ho entered hia service when he
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(the witness) was fourteen or fifteen years old, and that he was now 
51 yeat-s old, and that Mittunjoy died eight or nine years ago; 
that during this service he had collected rentB of the premises in 
dispute for Mittunjoy, bnt could uot specify any particular dates 
of such collections.

Mr. T. A. Apcar and Mr. M. P . Gasper for the plaintiff.

Mr. Bonnerjee and Mr. Falit for the defendants.
PidOT J. dismissed the suit with costs, observing that though 

the plaintiff's witnesses seemed reliable, they proved no title, or 
at all events not sufficient to justify a deoree for ejectment.

The plaintiff appealed.
Mr. Phillips (with him Mr. T. A. Apcar) for tbe appellant—
The onus was on the defendants to show tbat they have been 

in possession for twelve years. We allege in our plaint that 
the defendants wfere the tenants of Mittunjoy. The case of 
Karan Singh v. Bakov Ali Khan, (I) overrules the decision of the 
Full Bench in Mahomed A li Khan v. Ehaja Abdul Gunny, {%).

Me. Trevelyan for the respondents was not called upon.
The following judgments were delivered by the Court, ( G a r t h ,  

C.J., and C u n n in g h a m , J.)
G a r t h ,  C.J.—I  entirely agree with the learned Judge in  the 

Court below, that the plaintiff has made out no case j and the only 
reason, why I  think it necessary to say a few words* is  to. explain 
my view of the argument, which has been addressed to us by Mr. 
Phillips, upon the plea of limitation. I think it very desirable 
that there should be no misunderstanding upon that subject.

The suit is brought to recover possession of a house and pre­
mises in Calcutta. The plaintiff claims the property, having pur­
chased it, as he contends, from the Official Assignee, as belonging 
to a person named Mittunjoy Olmckerbutty (deceased), who is said 
to have been the absolute owner. The plaintiff’s case is that the 
defendants Nos. 1 to 7, who are iwririn possession, were tenants on 
sufferance of M ittu n jo y ;  and consequently that he. claiming 
through MU'tunjoy is entitled to eject them!.

(1) L. E , 9 I. A. 99.
(2 )  I. L. E . 9 Calo. 744 : 1 2  0. L. R. 357.
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These defendants say, that they do not hold under Mittunjoy afc 
nil, that they are the tenants of the defendant Sreenarain Chucker­
butty, who is a brother of Mittunjoy, and ail tbe defendants con­
tend, tbat Mittunjoy had never any titlo to, or possession of, the 
property.

This being the nature of the ease, the plaintiff, in order to prove 
a title and possession in Mittunjoy, has called a witness named 
Tariney Chum Bannerjee, who professes to have been Mittunjoy’a 
servant for a great many years. He says, that Mittunjoy and his 
brothers had no ancestral property j but that he (the witness) and 
Mittunjoy used to come to Caloutta, aud when there, that they 
used to collect tbe rents of oertain houses, and a m o n g  them, of tlie 
luause in question. But his evidence in this respect is of the 
vaguest character ; he cannot say when it was that he received the 
rents, he certainly never received them from the defendants 'Nos. 
1 to 7, and the utmost that hia evidence amounts to, is, tbat lie 
received some rent for this house at some time or other, hut when, 
he cannot say.

Under these circumstances, Mr. Phillips has contended that the 
onus is upon the defendants to show that they have been in posses­
sion for upwards of twelve years*

It seems to me, tbat there is no ground for that contention. Tlie 
Suit, as I  take it, is brought to recover possession of property as 
upon a dispossession. Tho plaintiff claims nnder Mittunjoy; his 
case is, tbat Mittunjoy was the. owner in possession, that he has 
bought Mittunjoy's right and title ; and that consequently be is 
entitled to treat the defendants 1 to 7, who were Mitfcunjoy’s 
tenants, as trespassers.

Of course, if  the plaintiff could have shown, that these people, 
(the defendants 1 to 7) were really Mittunjoy’a tenants, lie would 
have had the B am e rights against them tbat Mittunjoy had. But 
he has not attempted to prove, and certainly he has not succeeded 
in proving that they were Mittunjoy’a tenants. They are there­
fore holding adversely to the plaintiff, and the plaintiff is seeking 
to eject them upon the ground that they are in wrongful posses* 
sion of his, (the plaintiff’s property.)

That being so, I consider that the plaintiff is bound to show,
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tbat lie ov some or one of the persons under whom lie claims, have 
been in possession of the property within twelve years before 
suit.

Mr. Phillips contends, that this is not so, beaause the plaintiff 
has alleged iu liis plaint, that the defendants Nos. 1 to 7 were the 
tenants of Mittunjoy. But if a mere allegation of that kind could 
relieve a plaintiff from the burthen of proving, that he or those 
nnder whom he claims had been iu possession within twelve years 
that device might always be resorted to for the purpose of evading 
the law of limitation.

Then, again, Mr. Phillips, in support of his argument has refer­
red ns to the case of HaO Iiaran Singh v. Makar Ali Khan, (1) 
decided by the Privy Council, the effect of which he contends, is to" 
overrule the law laid down by the Full Bench of this Court in 
Mahomed Ali Khan v. Khaja Abdilt Gunny (2).

In this it seems to me, he is in error. That decision of the Privy 
Council was duly considered by this Court in the Full Bench case 
but we did not uotice it in our judgment, because we thought it 
did not apply.

That suit iu point of fact was nob for possession at all. It was. 
brought by the plaintiff, a mortgagee, to recover the principal aud 
interest due upon two mortgage bonds; and to enforce that claim, 
by a sale of the mortgaged property. The plaintiff, so l'ar as ap­
pears, had never been in possession, nor did he ask for possession 
of that property. If he had, article 138 of the Limitation. Act 
would have applied.

The defendant's answer was, that the mortgagee (the plaintiff) 
could not enforce his right as against him, because lie -had been iu 
possession of the property adversely to the plaintiff, and those under 
whom he claimed for upwards of twelve years before Buib.

Uuder these circumstances it waa contended before the Privy 
Council that the plaintiff was bound to prove thnt he had been in 
possession . within twelve years before suit, and this (as it would 
seem from the report) upon some general ’principle of law.

(1) L. B . 9 I . A. 99.
(2) I .  L . I t .  9 Calc. 744 : S. C. 12 0 . 1 .  E . 257.
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But their Lordship's held, that the suit was not brought (under 
article 143 of the Act of 1871) to recover possession as upon a dis­
possession, aud they therefore considered that the plaintiff was not 
bouud to prove a possession within twelve years before suit j "but 
that it Jay on the defendant to prove an adverse possession for that 
period in order to establish his defence. I have Baid thus much in 
order to explain why in my opinion the Privy Council decision is 
not applicable here, and why that decision does not conflict in any 
way with the Full Benoh judgment of this Court. But in point 
of fact, there is no evidenoe iu the case, which would justify any 
Court in finding in the plaintiffs favor.

The appeal must be dismissed with costs on soale 2.
Cunningham, J.—I concur in thinking that tha ruling of the 

Judicial Committee iu Rao Karan Singh v. Bakar AU Khan, (1), 
cannot be regarded as modifying tlie law which has beeu repeatedly 
laid down iu this Court on the subjeot of limitation iu suits for pos­
session of immovable property.

The plaintiff in that case sued for the amount secured on two 
mortgage' bonds, and for sale of the mortgaged property. The de­
fendant pleaded twelve years adverse possession, and all that ap­
pears to have decided was that the defendant was not, for the rea­
sons set forth in the judgment, entitled to add to the period during 
which he had himself beeu in adverse possession, the period during 
which the Collector had been in possession on behalf of Govern­
ment. I agree in dismissing the appeal with costs.

Appeal dismissed.

Attorney for the appellant: Baboo A. T. Dhur.

Attorney for the respondents : Baboo 0. C, Chunder
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