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{see page 92). It iiiay be questioiialilG vrlietlier 
tlie fa„cts of tliese two cases run altogetlier on all 
fours ; but that is not a question whicli need 
tliscuss. And, of course, iiii order after jiidgiiient 
lias beeD,. passed is not tlie same as an order before 
the suit. Ill Boissiere v. BrocJnier(l) it was 
held that an aiDpearance in the foreign Court 
before the suit in order to protest ao-ainst its juris
diction in Y o lv e s  the defendant in the necessity of 
submitting to its jurisdiction if the plea to the

■ jurisdiction should be disallowed. But appear
ance after the suit is decreed need not involve 
an}  ̂ such necessit}^ It is not as though after 
refusing to set aside the ex parfe decree the Oourt 
proceeded to pass a fresh decree.

The appeal is dismissed -with costs.
A.S.Y.
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Before Mr. Justice Bardswell.

TH E  PU BLIC  PROSBGUTOIl, A p p b l l a k t ^
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1934, 
February 28.

T. P. SHANMUG-A NADAE and a n o t h e r  (Agcused), 
Kespondents.*

Criminal Procedure Code {Act V o f  1898), sec. 192 (1 )—  
Tranftfer— Magistrate empowered to— Oan do so at any stage 
o f case.

A Su'b“Divisional Magistrate to whom a. private oomplaint 
o f offences under sections 485 and 486^ Indian Penal Ooda^ was 
made, after hearing tlie proseontion evidence found that a ftim a  
facie case -was made out only o f an offence nnder section 482,

(1) (1889) 6 T.L.B. 85.
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Indian Penal Code, and accoidiDgly, after flam ing a charge 
under that section, he transferred the case to the file of a 
Second-class Magistrate.

Held, that the transfer was justified under section 192 ( 1 ) of 
the Criminal Procedure Code (Act V  of 1898).

There is nothing in section 192 (1) to justify the restriction 
that a transfer by a Magistrate empowered under that clause 
can he made only when he first takes cognizance of a case and 
that he cannot do so at a later stage.

A p p e a l  under section 417 of the Code of Criminal 
Procedure, 1898, against the acquittal of the afore- 
said respondents (accused) by the Stationary 
Sub-Magistrate of Ambasamndram in Calendar 
Case No. 133 of 1933 on Ms file.

A, Narasimha Ayyar for Public Prosecutor 
(X. M. Be-wes) for the Crown.

Nugent Qrant and K . R. Bangasamy Ayyangar 
for respondents.

Cur. adv. vult
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JUDGMENT.
This is an appeal by Government against the 

acquittal of the two respondents. There was a 
private complaint made against them to the Joint 
Magistrate of Shermadevi of offences punishable 
under sections 485 and 486, Indian Penal Code. 
The Joint Magistrate after hearing the prosecution 
witnesses found that a prima facie case was made 
out only of an offence under section 482 which 
offence is triable by a Second-class Magistrate 
and so, having framed a charge of an offence 
punishable under that section, he transferred the 
case to the file of the Second-class Stationary 
Sub-Magistrate at Ambasamudram. The Station
ary Sub-Magistrate proceeded with the case and 
acquitted the xespondents,



If the transfer could be effected at.all it must pcblic
haYe 136611 under section 192, Criminal Procedure ’ v."
Code, (clause 1) wliicli runs as follows ‘ SlW.

Any Chief Presidency Magistrate, District Magistrate 
or Sub-Divisional Magistrate may transfer any oase  ̂ o f wliicli 
he has taken cognizance^ for inquiry or trial to any Magistrate 
subordinate to h im /’

Tlie learned Public Prosecutor argues tliat tlie 
words “ for inquiry or trial ” are merely put in so 
far as to cover both, warrant and summons cases, 
that it is permissible for a Magistrate empowered 
under this clause only to transfer a case when he 
first takes cognizance of it and that he cannot 
transfer it at any later stage even though in the 
matter of a warrant ease the stage of trial is not 
reached till the charge is framed. I cannot see 
anything in the clause itself which indicates that 
any such restriction is intended to be made. Nor 
is any authority shown me for there being su.ch a 
restriction. The learned Public Prosecutor has 
referred me to two rulings. One of these is that 
"Tn Tota VenJmnna and others  ̂In re{l). In that case 
a Joint Magistrate enquired into a case that was 
brought as one of robbery but found that the 
prosecution evidence could make out only offences 
punishable under section 853, Indian Penal Code, 
and section 24 of the Cattle Trespass Act. He 
therefore transferred it to the file of the Stationary 
Sub-Magistrate who proceeded to dispose of it 
from the point at which it reached him without 
taking evidence afresh. It was held that he acted 
illegally in so doing ; but clearly the point of the 
illegality was the fact that, under the law as it 

‘ was then understood in this Court, it was the
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duty of tlie Sub-Magistrate on tlie case 1361110' 
transferred to Mm to take tlie eyideiice afresli. 
This, however, is no longer the law, by reason oL. 
clause 3 to section 350. TMs ruling therefore is 
not in point. The other case to w hich-I have 
been referred is MciJuiMr Singh v. Girihala 
Dassi{l). That case too has no application. "What 
it decided is that the provisions of section 192 do 
not entitle a Magistrate after he has i3roceeded 
nnder section 202, Criminal Procedure Code, to 
make an order transferring the case for tho- 
purpose of heing dealt with under section 303 or 
section 204 without a fresh investigation as con
templated hy section 202, Criminal Procedure 
Code, and that section 192 does not empower him 
to transfer a case simply for the purpose of 
considering the report of an investigation under 
section 202, Criminal Procedure Code, which he 
has himself ordered. In the absence of any 
authority to the contrary I must take it that the 
first clause of section 192 means what it cleaflj^  ̂
appears to mean and that the action of the Sub- 
Divisional Magistrate in transferring the case to 
the file ■ of the Stationary Sub-Magistrate was 
perfectly correct. There is no other possible 
ground for interference with the order of acquittal. 
The appeal is therefore dismissed.

K.W.B.

(1) {1024)29 C.W.N. 508.


