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admitted in the courso of evidence in support of
subsidiary points arising in tho case. Tiiere is no 
autliority in support of this distinction, Wg 
therefore hold that it is not now open to the 
appellants to argue that Exhibit J should bo 
rejected on the ground that it is a promissory note 
and was insufficiently stamped at tho time of its 
production.

Tho next question relates to tho merits of tho 
case. Basing his arguments on some of the find
ings of the lower Court, the learned Adyocato- 
General was able to put forward a ca.sepnm a facie 
somewhat strong ; but on closer examination of 
the facts it will bo found that the appeal has no 
merits to support it.

[His Lordship discussed tho e-videnco and 
agreed with the conclusions of the Subordinate 
Judge and dismissed tho appeal with costs.]
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Indian Stamp Act { I I o f  1899), sec. 8 6 — Undersiamjped promts' 
sort} note admitted in evidence— Uffect o f— Such document 
admitted hy trial Court as an achnowledgmeni— I f  could he 
treated as a ‘promissory note by appellate Court.

W hen once a document lias been admitted, the questioii of its 
admissibility on fiscal grounds is finally set at rest ■under 
section 36 of the Indian Stamp Act. "Where a trial Court admits
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JUDGMENT.
Plaintiff sues defendant for Ks. SOO on the 

allegation that ho advanced this amount to defen-" 
dant who agreed to repay it at twelve per cont 
interest. “ In support of this” ho executed a 
document understamped for a promissory note. 
The District Munsif admitted the document as an 
acknowledgment, found the agreement to be 
proved and decreed the suit.

The District Judge disbelieved the story of the 
prior agreement and held it to bo an ordinary 
promissory note transaction. Accordingly he dis
missed the suit.

In revision it is pleaded that he was not en
titled to reverse the decree on the mere ground of 
an Improper admission of the promissory note.

The lower Court dismissed the suit because it 
did not believe the evidence of the prior contract,
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not on tlie mere ground that the document was Texkata- 
impropeiiy admitted ; and if tlie Deputy Eogistrar 
had read the papers he would never have admit- Keddt.
ted this civil revision petition.

Now two points are taken. Firstly, that the 
cause of action was merely the defendant’s posses
sion of plaintiff’s money under a contract which 
had become void, and the money was recoverable 
under section 65 of the Contract Act. That is not 
the case which plaintiff brought to Court ; for he 
pleaded a definite agreement, and only failed 
because the Judge thought his evidence false.

Secondly, that, having found it to be a promis
sory note transaction, the Judge should have 
decreed it as such. Again this fails on the short 
ground that it is not plaintiff’s original plea. A  
party cannot plead an antecedent debt and 
acknowledgment, and then complain of gross 
irregularity because he is not given a decree upon 
a promissory note.

The argument in this Court has ranged over 
the question whether when the trial Court admits 
an understamped promissory note merely as an 
acknowledgment, the appellate Court can treat it 
as a promissory note. In the light of what has 
been stated above this question is merely academic 
but it requires an answer because the cases cited 
are not consistent. The correct view of the law is 
undoubtedly that once a document has been 
admitted, the question of its admissibility on fiscal 
grounds is finally set at rest. The appellate Court 
may apply its mind to the nature of the document 
unfettered by any extraneous consideration. But 
in Gopala Padayachi v. Rajagopala Naidu{l) it
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Venkata.- liag been riilecl by a single Jiidgo that tbo appellate 
KRISHNA R e d d i  ]30iiiicl under section 36 of the Stamp
Batcda Eeddi. aclmit the document any furtlier or for any

other purposes than the lower Court has admitted 
it. Of course it was never suggested that tho 
statute bound tho Court to go further ; wliat is 
meant is that under the statute if the lower Court 
has admitted a document say as an acknowledg
ment, tho appellate Court is free to refuse to 
consider whether it is a promissory note. It may 
take the view of the lower Court as final not only 
as regards the admissibility but as regards the 
character of the document. As observed just 
above this passage:

I am not at present prepared to go further and admit 
the respondent’s contention thatj once it has been admitted it 
can be used for any purpose/^
Then as the learned Judge points out tho Full 
Bench decision in Devachand v. Hirachand Kama- 
roj (1) is against him, but he satisfies himself that 
he can distinguish that case. It is, however, indis
tinguishable. In the Bombay case tho lower 
Court admitted a khata as a bond, and tho 
appellate Court was asked to treat it as a promis
sory note. In the Madras case the document was 
admitted as an acknowledgment and the appellate 
Court was asked to treat it as a promissory note. 
Bombay agreed, Madras refused ; and both cannot 
be right. It is not easy to discover the principle 
upon which the Madras ruling is founded. Start
ing with the general presumption that an appellate 
Court has an unfettered mind, how can it be said 
that when the Judge picks a certain document out 
of the record which ho holds to be a promissory
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note, ho is constrained to iiilo that it is an yenkata- 
acknowlcdgment ? In his dissenting judgment in  ̂
Devachandy. Hirachand Kamaraj[l) BlED'WOOD 
frankly reverts to the question of admissibilityj 
and refuses to admit the khatas as promissory 
notes because they are not stamped as such, and 
are

“  waste paper absolutely inadmissible in evidence
(page 474).
And that seems to he the only possible reason 
for the rejection ; but it drives a coach and four 
through a whole mass of statutory and case law.

As the point was academic yet not without 
practical interest, I consulted my learned brother 
Anantakrishita Ayyae J. and his note Is so 
valuable that I have no hesitation in placing it 
upon this record.

He says :—
It seems to me that -wlien the principle underlying the 

eection is properly appreciated, the answer to the question is 
clear. As remarked by Bowen L.J.j in a sim.ilar matter 
relating to stamp objection, the rule has a historic origin.*'

Section 31 of the Common Law Procedure Aot_, 1854— 17 
and 18 Viet. 0. 126— enacted as fo llow s:—

“ No new trial shall be granted by reason of the ruling 
o f any Judge that the stamp upon any document is suflBcient or 
that the document does not require a stamp.

Order X X X IX , rule 8 of the Rules o f the Supreme Co art 
(England) 1883^ enacts as follows :—

A  new trial shall not be granted by reason o f the 
ruling of any Judge that the stamp upon any document is 
sufficient or that the document does not require a stamp.”

Accordingly, it was held in JBlewilt v. Tritton{2) by the 
Court of Appeal that “  where a Judge trying an action, with
out a jury, rules that the stamp upon any document is sufficient, 
or that the document does not require a stamp, the decision is
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Yenkata- final, and no appeal lies to tlie Court o£ Appeal by way o f
application for a non-suit, or to enter judgment, or for a new

Batcha E eddi. tiial.’ ’
It was in that case that Bowen L. J. stated that the rule 

has a Hstoric origin
A fter quoting the proyisions of section 31 of the Common 

Law Procedure Act, 1854, his Lordship observed as follows : — 
The Courts put on that enactment the construction, 

that the Legislature intended that that should not be done 
indirectly which could not be done directly and that the decision 
of the Judge that a stamp was sufficient must be final in all 
cases.”

The observation of W ille s  J. in Siordet v. Kuczynslci{l) to 
the following effect is then referred to :— When once a docu
ment has passed the ordeal of an investigation at Nisi Prius- 
as to its liability to stamp duty or the suiRcienoy of the 
stampj it should be subjected to no further discussion” ,- 
and the learned Lord Justice concluded the discussion as fol
lows :— “  I  therefore come to the conclusion that the rule 
intended that the decision of the Judge in favour of the 
sufficiency of the stamp should be final and not open to  
review /'

Lord E shee M.R. and E a y  L.J. were also of the sam e  
opinion.

As observed by. W il le s  J. in Siordet v. Kuczynski(l) •.
It may be otherwise., if the Judge rules against the admissibi

lity of the document and the party offering it in evidence- 
prefers to take the opinion of the Court, . , .

Therefore, as remarked by Williams J. in the same case ;
I f  there is enough to induce the Judge to admit the docu

ment at Nisi Prius, I  think the Legislature intended that his 
decision should be final, but that, if  the Judge ruled against 
its admissibility, the party aggrieved has the right of appeal 
with a view to have the document admitted.’  ̂ See also' 
Manner v. Eidgway(2) and Lowe v. Dorling(d); ISJmrpIea v . 
Hichard(4)— appeal lies if document be rejected].

This principle has been evidently followed by the Indian 
Legislature also.
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Tlie ruling of the Full Bencli of t h e  Bombay H igh Gourfc V e n k ^ t a -  

in Devachandy. Ilirachand Ku7naraj(l) was giren ander section 
34 of the Stamp A ct I of 1879. There were various mlings Eeddi.
of the Indian High Courts to the effcct t h a t w h e n  a document 
was once admitted as evidence overruling the plea raised on 
ground of insufficiency of stamps^ the question, could not be 
raised in the appeal Court.’ ’ see Khoob LaJl y. Jungle 
Singh{2), JEnayetoolali v. Shaikh lIeaja7i{o) and Reference 
under section 46 of the Indian Stamp Act{4t).

A  Full Bench of five learned Judges of our High Court 
held in Reference under section 46 of the Indian Stamy Acf{4:);

W here a document has been admitted in evidence as duly 
■“stamped, such admission could only be called in question by 

the appellate Court under section 50 ; that iSj only with a
view o f levying penalty.

The reasoning is found in ~Enayetoolah v. ShaiJch Meajan{o), 
where the learned Judges observed as follows :— We  think that 
the provisions of the stamp law by which unstamped or insuffi
ciently stamped documents are excluded were never intended 
to create or put an end to the rights of the parties to a suit; 
but primarily in the interests of the Government revenue. It is 
perfectly immaterial as between the parties to a suit whether 
a certain document does or does not bear a certain mark which 

_goes to show that the Government dues had been paid. The 
only thing which is necessary to be seen as between them 
is whether the document is genuine or n o t / ' Tke Court 
accordingly held that “  wkere a document is admitted by the 
first Court as not requiring a stamp^ its admissibility cannot be 
questioned in appeal.”  Section 35 uses the words " n o  instru
ment chargeable with duty shall be admitted for any purpose 
unless such instrument is duly stamped.'’  ̂ The inference 
from the wide wording of section 36 is that when once a writ
ing kas been admitted in evidence, no question of stamp 
relating thereto could be raised in connection with the same, 
in those proceedings either in the first) Courts or in the Court of 
appeal in which the same proceedings are continued or carried 
to. Section 36 removes the bar completely, regarding tke 
admissibility of tke document in tke case contemplated by it.
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VtHKATi- As remarked ty  Eamkih C.J. in Mrode Sasini Mitra, v.
KRISHNA Reddi 0 /ia^zdra Ghatalc{l), tKese stamp matters are really
BATCHAREDDr. no concera of the parties, and if the objection was taken at 

the time when the record was made up by the trial Court,' 
there it might be rejected ; i£ not the matter stopped there/"

There are similar observations of M o o k e e j e e  and B e a c h -  

CROFT JJ, in Silaram v- Eavi'prasad Ram{2) at page 90 :— “  The 
document must thus be treated as part of the evidence on the 
record.”

This is the idea underlying various decisions of the Indian 
H igh Courts, including decisions of Benches of this Court, It 
seems to me, therefore, that the observation in Gopobla Padayaclii 
V. Ilajagopala t h a f  ‘ the appellate or revisional Court
is not bound to admit the document any further or for any other 
purpose than the lower Court has admitted it is (speaking 
with all respect) not tenable, and should not be followed.

For OUT present purposes it is sufficient to 
emphasize the dictum of W iL LE S J.—

W hen once a document has passed the ordeal of an 
investigation at Nisi Frius as to its liability to stamp duty, ib 
should be subjected to no further discussion.”

ObYiously in tlie light of these rulings an 
appellate Court cannot say that it would like to 
interpret a document as a promissory note, but- 
is precluded from so doing because it is not 
properly stamped.

The latest pronouncement upon the question 
is the Bench ruling in Venkata Reddi t . Hussain 
SeUi{4) to which I myself was a party.

‘ 'Ev'en assuming that the suit document is a promissory 
note, it having been admitted in evidence by the payment of a 
penalty its admission cannot thereafter be called in question.’ " 

This really would bavo been sufficient to decide 
the question ; but seeing how often it is raised, I 
have discussed it in full. The civil revision 
petition is dismissed with costs.

a.E.
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