
APPELLATE CIYIL.

Before Mr. Justice Jackson and, Mr. Justice Butler.

E A M A N  N A M B Y A R  a n b  f o u r  o t h e r s  ( A p p e l l a n t s ') ,  1934,
A ppEILANTS, _Febryary U,

V .

K i z h a k k e k o o t i l  P u l a s s e r i  T h e k k e  K o v i l a k a t h  U n n i k a t u n g i  

N E D uN G E T H iE iP A D  styled R A Y IE A M  N A M A N  a n d  

POUE OTHERS ( R e s p o n d e n t s ) ,  R e s p o n d e n t s . *

^Order— Appeal from — Bight of— Test of — What Court 'pw- 
ported to do and not what it should have done.

WKen a Judge purports to act under an Order wiiicli is 
appealable^ an appeal lies  ̂ even tliougli lie ought to have acted 
on some other Order wliich is not appealable. The right of 
appeal is determined by what the Court purported to do, and 
not by what the Court should have done.

A p p e a l  under Clause 15 of the Letters Patent 
against the judgment of Curgenven J., dated 21st 
October 19B1 and passed in Appeal against Order 
No. 248 of 1929 preferred to the High Court against 
the order of the Court of the Subordinate Judge 
of South Malabar at Ottapalem dated 26th 
Noyember 1928 and made in Original S it No. 7 
of 1928.

C. S*. Venkatachariar for C. S. Swaminathan for 
appellants.

K. Kuttikrishna Menmi and K. Kimhikrishnaii 
Nair for respondents.

The Judgm ent of the Court was delivered by 
Jackson J.— In the case under appeal the learned Jackson s . 
Judge passed an order under rule 21 of Order X I 
which is appealable under Order XLIII, rule 1.
This Court on civil miscellaneous appeal held that
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* iM te s  Pateat Afpeal !N-o, 104 of 1931;
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E ayiiiamNaman.

Raman tlie Order should have been one following uporu
A AII3 YAlt non-compliance with Order Y l, rule 5, which 

presumably would be under section 151. The 
J a c k i n  j .  question for our determination is whether when a 

Judge purports to act under an Order which is 
appealable, an appeal lies, even though he ought 
to have acted on some other Order which is not 
appealable. No doubt in considering whether an 
api)eal is admissible the Court alwaj^s looks to 
the substance rather than the form of the order 
so as not to deny a party his right of appeal. 
it Avould be a very dangerous analogy to deny a 
party the right of appeal on the ground that only 
the substance and not the form can be looked 
into. Because, although the form may be techni­
cally wrong, until it is appealed against, it is 
substantially effective. That is to say, a party 
confronted with an order purporting to be under 
rule 21 of Order XI is bound by that order unless 
he appeals against it, and it will be an absolute 
negation of justice when lie does appeal to tell 
him that ho has no appeal because it ought to 
have been an order under some other rule. This 
principle which in itself is fairly obvious is 
abundantly supported by the reported cases of 
which it is only necessary to cite Nasir Khan v. 
Itwari{l), Basumati Debi v. Taritbasani Dasi{2)^ 
Agent, Bengal Nagpur Railway y. Behari Lai 

and Qopal Singh v. Man gal Singh{^). The 
learned Judge who has decided the last of theso 
cases puts the matter clearly and succinctly :

"  Jt has been urged by Counsel for the respondent that 
the remand is not under Order X L I, rule 23, but under section

(1) (1923) I.L.R. 45 All. 669.
(3) (1925) I.L.B. 52 Calc. 783.

(2) (1918) 31CL.J.354.
(4) (1927) 107 I.C. 284.
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151 and, therefore, no appeal lies. But tlie right of appeal ia 
determined by what the Court purported to do, and not by 
what the Court should have done and, therefore, this objection 
has no force.”

W e ttierefore find that an appeal lies and tlie 
Subordinate Judge will be directed, if necessaiy, 
to put his order into proper form. W e say, if 
necessar}^, because it has been suggested that in 
the present circumstances this question has be­
come academic ; but that is a matter upon 'which 
we have no precise information. Tho appellant 
is allowed his costs in this appeal. The costs in 
the appeal before CuEGENVEN J. will abide the 
result.

A.S.V .

R a m a n
>Ja m u y a r

V.Eayiram 

J a c k so n  J.

APPELLATE OITIL.

before Mr. Justice Madhavan Naif and Mr. Justice Jachson.

PEDDA YEN K ATA REDDI a n d  a n o th e r  ( D e fe n d a n t s ) ,  1 9 3 3 ,
A p p e l l a n t s , November 24.

VITTA HUSSAIN SETTI ( P l a in t if f )̂  R e s p o n d e n t .*

Indian Stamf Act { I I  of 1899), sec. 36— Ap-plicabilify of, to 
documents which form the foundation of the suit— Pro­
missory note admitted as a bond on 'payment of penalty — 
'Effect of.

In a suit on a document described as a promissory note 
bond the trial Court found that the document was a “  bond 
■within the meaning of tlie term under the Indian Stamp Act 
and levied a penalty on the dooament and admitted it in 

-widence.
Held, in appeal, that, even assuming that the suit document, 

was a promissory note, it having been admitted in evidence by

Appeal No. £6 of 1929.


