
APPELLATE CIVIL.

Before Sir Owen 'Beobsley, Kt., Chief Justice.

"KATARI LAKSHMI BAI (Plaintiff), Petitioi êb, 1934̂
February 51.

V. -------—:---

BANDUBODE RUKMAJI RAO atsd i?oub others 
(Defeotaitts);, R espondents.*

Provincial Insolvency Act (V  o f 1920), ss. 78 (2) proviso and 
49— Proof of debt— Proved ” — Provable ” — Distinction 
between.

A debt “ proved ” uiid.er the Provincial Insolvency Act (V  
of 1920) in the proviso to section 78 (2) means a debt in respect 
of which a proof has been lodged and all the requirements of 
section 49 oE the Act fulfilled.

It is Bot also necessary that the debt must have been 
admitted by the Official Receiver under the provisions of the 
Act.

Provable in the said proviso meana a debt due to a 
creditor in respect of which he has not put in a claim in the 
shape of lodging a prooL

Petition under section 25 of Act IX  of 1887 
praying the High Court to revise the order of the 
Court of the District Munsif of Guntur, dated the 
30th day of June 1930 and made in Small Cause 
Suit No, 1507 of 1929.

N. Rama Rao for petitioner.
K. Bamamurthy for Konda Eofayya and

B, T. M. Raghavachari for V. Pattabhirama Sastri 
for respondents.

JUDGMENT.
The question raised in this ciTil revision 

petition is whether the words used in the proviso 
to section 78 (2) of the Provincial Insolvency Act
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lakshmi b a i n a m e l y  “  d e b t  p r o Y a b le  "but n o t  p r o v e d  u n d e r  t h i s

E okm I ji e a o . A c t , ”  a r e  t o  b e  r e a d  a s  m e a n i n g  t h a t  t h e  d e b t  m u s t  
h a v e  b e e n  a d m i t t e d  b y  t l i e  O f f i c i a l  R e c e i v e r  u n d e r  
t h e  p r o v i s i o n s  o f  t h e  A c t ,  t h a t  is  t o  s a y ,  s a t i s f a c 
t o r i l y  e s t a b l i s h e d  b e f o r e  h i m  o r  w h e t h e r  “  p r o v e d  ”  
m e a n s  t h a t  a  p r o o f  o f  t h e  d e b t  h a s  b e e n  l o d g e d  
• w ith in  t h e  p r o v i s i o n s  o f  s e c t i o n  49 . T h e  q u e s t i o n  
a r o s e  o n  a  p le a  o f  l i m i t a t i o n .  T h e  p e t i t i o n e r  
h e r e , a  -w o m a n , w a s  t h e  p a y e e  o f  a  p r o m i s s o r y  n o t e  
a l l e g e d  t o  h a v e  b e e n  e x e c u t e d  i n  h e r  f a v o u r  b y  a  
p e r s o n  w h o  s u b s e q u e n t ly  b e c a m e  i n s o l v e n t .  T h e^  
p r o m i s s o r y  n o t e  w a s  f o r  K s . 1 0 0  a n d  a f t e r  t h e  
e x e c u t i o n  o f  t h e  p r o m i s s o r y  n o t e  t h e  d r a w e r  w a s  
a d ju d i c a t e d  in s o l v e n t .  T h e  a d j u d i c a t i o n  w a s  o n  
8 t h  D e c e m b e r  192 3  ; a n d  i t  is  a l l e g e d  t h a t  t h e  
p r o m i s s o r y  n o t e  w a s  e x e c u t e d  a b o u t  t h e  m i d d l e  o f  
1922 . T h e  a d j u d i c a t i o n  w a s  a n n u l le d  o n  t h e  
8 t h  M a r c h  1 9 29 , t h e  O f f i c ia l  R e c e iv e r  n o t  h a v i n g  
p a s s e d  a n y  o r d e r s  w i t h  r e g a r d  t o  t h e  p r o o f  l o d g e d  
b y  t h e  p e t i t i o n e r ,  e i t h e r  a d m i t t i n g  i t  o r  r e j e c t ! ^  
it .  T h e  s u i t  o n  t h e  p r o m i s s o r y  n o t e  w a s  f i l e d  

1929 , T h a t  w a s  c l e a r l y  t i m e -b a r r e d  u n le s s  i t  c o u l d  

b e  s a v e d  f r o m  t h e  b a r  o f  l i m i t a t i o n .  I t  w a s  

c la i m e d  b y  th e  p e t i t i o n e r  t h a t  i t  w a s  n o t  b a r r e d  

b e c a u s e  o f  t h e  a d j u d i c a t i o n  o f  t h e  i n s o l v e n t ,  a s  

th e  t im e  b e t w e e n  t h e  o r d e r  o f  a d j u d i c a t i o n  a n d  

t h e  d a t e  o f  t h e  a n n u l m e n t  s h o u l d  b e  e x c l u d e d .  

I t  is  h e r e  t h a t  t h e  p r o v i s o  t o  w h i c h  I  h a v e  a l r e a d y  

r e fe r r e d  b e c o m e s  im p o r t a n t ,  b e c a u s e  i n  i t  a r e  e x c e p .  

t e d  f r o m  t h a t  s u b - s e c t i o n  d e b t s  w h i c h  a r e  m e r e l y  

p r o v a b l e  b u t  w h i c h  h a v e  n o t  b e e n  p r o v e d  u n d e r  

t h e  A c t ,  t h a t  i s  t o  s a y ,  i f  a  d e b t  h a s  b e e n  p r o v e d  ”  

u n d e r  t h e  A c t  t h a t  d e b t  g e t s  t h e  b e n e f i t  o f  s u b 

s e c t i o n  2  t o  s e c t i o n  78  a n d  t h e  e x c lu s i o n ,  o f  t h e  

t im e  t h e r e in  s p e c i f ie d .  T h e  l e a r n e d  D i s t r i c t
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Miinsif lielcl against the petitioner’s contention l a k s h m i  b a i

stating that i-lU K M A JI R a O.

“  in the absence of anything definitely to show that the 
claim was admitted I  do not think that it can be contended 
that the debt has been proved within the meaning of section 
78. No doubt section 49 prescribes the mode of proof bnt under 
the rules the Receiv'er has to either admit the debt or reject it.
I f  it is rejected the debt conld not be deemed to have been, 
proved. So unless the plaintiff shows that the debt has been 
admitted by the Official Reciver and included in the schedule 
of liabilities it cannot be taken that the debt has been proved.’^

On behalf of the petitioner it is argued here 
that a debt “ proved- ” under the Act means a debt 
in respect of which a proof has been lodged under 
section 49 (1) and (2) and that as soon as a proof 
has been lodged the debt has been proved The 
contention therefore is that the word “ proA êd ” in 
the Insolvency Act has a different meaning to be 
given to it to that in the Indian Evidence Act.
Turning to section 49 of the Provincial Insolvency 
Act the marginal note is “ Mode of proof ” and 
sub-section (1) says :

"  A  debt may be proved under this A ct by delivering or 
sending by post in a registered letter to the Court an affidavit 
verifying the debt ;
and sub-section (2) says :

“  The affidavit shall contain or refer to a statement of 
account showing the particulars o£ the debt and shall specify 
the vouchers (if any) by which the same can be substantiated.
The Court may at any time call for the production of the 
vouchers.

In this case the petitioner filed an affidavit as 
required by sub-section (1) in the approved form 
verifying the debt and in the schedule to the 
affidavit set out the amount of the debt and that 
it was on a promissory note further stating that 
the promissory note was missing but would be 
produced later. The date of the promissory note
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l a k s h m i B a i  was not given. The Official EeceiYer, as lie was
koioiIjiRao. entitled to do under sub-section (2), called for the 

production of the promissory note. The question- 
arises here whether a person who has lodged a 
proof and fulfilled all the requirements of section
49 has “ proved ” his debt under the Act. Some 
assistance upon this point is to be got from the 
English Bankruptcy Act and the rules which are 
set out in the second schedule of that Act. Rule 
23 deals with the admission or rejection of proofe 
and the Trustee has to examine every proof and̂  
may admit or reject it in whole or in part or 
require further evidence in support of it. Kules 
24, 25 and 28 also speak of proofs. What therefore 
the English Bankruptcy Act is dealing with is a 
proof, that is to say, the formal claim lodged by 
the creditor in the insolvency. The position is 
similar under the Provincial Insolvency Act ; and 
the Official Eeceiver after proof has been lodged 
has either to admit it or reject it and can, if he 
requires, ask for further evidence in support dfe 
the proof. Has a person who has lodged a proof 
“ proved ” within the meaning of the Insolvency 
Act ? In my opinion, he clearly has, and that 
is the meaning to be given to the word “ proved ” 
in the proviso to sub-section (2) of section .78 of 
the Act. “ Provable ” , in my view, means a debt 
due to a creditor in respect of which he has not 
put in a claim in the shape of lodging a proof. I 
am supported in this opinion by the fact that the 
proviso must clearly have in view merely a claim 
by the creditor and not a claim which has been 
substantiated. 'No question of limitation could 
arise~and this is admitted on behalf of the res
pondents—in respect of a proof which has been
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'admitted by tlie Official ReceiYer, Tlie proviso, Lakshmi Bai 
therefore, must apply to some otlier kind of debt Rukmaji Rao. 
and, in my oj)inion, clearly ax^plies to a debt of 
wliicli proof lias been lodged witliin tlie provisions 
of section 49. The further question is whether the 
requirements of that section have been satisfied 
here. For the respondents it is argued that the 
affidavit did not give the required details and that 
therefore the requirements of that section were 
not complied with. In my view, that contention 
is wrong and sufficient information was given in 
the affidavit and the schedule thereto to comply 
with the requirements of that section. No argu
ment can, in my opinion, be based upon the words 
in section 49 (2), namely ;

“ The Court may at any time call for the produetioii of 
the vouchers.

That, in my view, only deals with the admis
sibility or the rejection of the proof. It is power 
given to the Official Receiver to call for evidence 
in sux)poit of the proof. For these reasons, in my 
view, the learned District Munsif was wrong in 
holding that the suit was barred by limitation.
This civil revision petition must, therefore, be 
allowed with costs here and in the District Mun
sif’s Court and the suit remanded to the District 
Munsif’s Court for disposal according to law. The 
seventh respondent here raises the point that he is 
entitled to his costs on the ground that he has been 
brought here unnecessarily. In my view, that is 
SO- He will, therefore, be entitled to his costs 
from the petitioner.

K.W.R.
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