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no grounds have been advanced to induce ns to suppose that that 168it
decision is not correct. Speaking for myself I desire to say, with Pouoma-
reference to oertain observations made in the decision of this K h a s n a b i s h  

Court, and in the decision of the Allahabad Oourt (I), that it gB̂ n
does not appear to me necessary, iu order to arrive at the eon- Paba-

* . • n I&A.NXGK.elusion that ii separate suit will he, to l im it  the meaning of the 
words “ any Court” iu the last paragraph of s. 25 8, to any Court 
e iec u tin g  tbe decree. I thiuk that if this had beon the intention 
of tbe Legislature, the expression 11 tbe Court” would probably 
have been used for “ auy Court.” It is quite possible to suppose 
cases, other than those concerned with the satisfaction of the 
decree by a money payment, or other form of satisfaction, in 
which the questiou whether the decree had been satisfied might 
involve questions relating to title or other matters either as 
between parties to the suit, or as between other parties, and it 
may be quite possible (it is unnecessary to deoide the point, 
which does not arise in the present case) that in using the ex­
pression "any Court” the Legislature had in its mind, oases of this 
description. The conclusion afc which we arrive is that tbe suit 
was maintainable, and tbat this appeal must therefore be dismissed 
with costs.

Appeal dimmed.

ORIGINAL CIVIL-

Before S ir Richard QartA, Knight, Chiqf Justice,, and Mr. Justice 'Cun­
ningham.

E SH A N  C ffU N D R A  SA IO O I ( P l a i n t i f f )  ?>, N U N D A M O N I DASSEE 1 8 8 4

a s d  o t h e e s  ( D b te n d a n t s )  , E i l r m r y  6,

Withdrawal qf Suit—Suit on behalf o f  ft minor—Oivil Procedure Oode 
(Act T i l l  of 1859,) s. 97,— Withdrawal of suit by next frien d—Fraud.

W hai'a ft Court lina r e a s o n  t o  b o l i o v e  t h n t  a  s u i t  ia l a w f u l ly  b r o u g h t  b y  a  

p n r t y  w h o  l i a s  a  r i g h t  to  b r i n g  i t  o n  b e h a l f  o f  a  m i n o r ,  a n y  w i t h d r a w a l  o f  t h e  

s u i t  b y  t b a t  p a r t y  w o u ld  l m v e  p r e c i s e l y  t h e  s u m s  e f f e o t  a s  t h o  w i t h d r a w a l  o f  a  

S u i t  b y  a  p e r e o n  o f  f a l l  a g e .

B ut where a  person noting for a minor has fraudulently withdrawn tlio 
Jninor’e su it under e. 97 *>f A ct V I I I  of I860, w ithout obtaining leave to  
■bring jn fresh Suit, and by euoh withdrawal an  nbsoluto s ts tu to fy  prohibition 
is  imposed on tbe m inor from bringing n fresh suit, i t  is open to' the minor 

0 )  S itaram  v, M ahipal, I, L . R, 8 All.,’633,
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Nundamoni
D a s s e e ,

to relieve himself from the consequences of tbe fraud in  ono o f three wnys, 
vis., (1) by an application to the Court in the suit in  which th e  withdrawal 
took plaaej (2) by a regular su it to set aside tlio judgm ent founded upon the 
w ithdrawal; or (3) by bringing a fresh suit for the same purpose, and setting 
up the fraud aa an aiwwer to th e  statutory bar.

Appeal from a decision of N obkis, J. dated 16th July 1888.
Tbe suit was brought to have it declared that the plaintiff had 

been duly adopted, and for tbe construction of the will of one 
Mohesh Chundra Safooi.

The plaintiff stated that Mohesh Chundra Safooi died on, the 
6tb June 1867, leaving him surviving his widow Matisoondari 
Dassee, and a daughter by her, Pullemoni Dassee, aud two other 
daughters, Nuudamoni and Bemola, by a wife who predeceas­
ed him ; Bemola, one of tbe daughters abovementioned, having 
since married one Khetter Mohuu Biswas. Mohesh Cknudra made 
bis will on the iJ7th May 1867, and appointed Nuudamoni 
Dassee executrix thereof, and after giving oertain specific legacies, 
be directed and empowered Matisoondari Dassee to adopt 
a son who sbould be chosen by Nundamoni Dassee, such 
adoption to be consented to by Nundiimoni; and that after the 
death of Nundamoni Dassee, tbe said adopted son, or if no 
such adoption should be made, his son-in-law Khetter Mohun 
Biswas, sbould bave and enjoy the residue of bis property- on 
certain trusts as in the will appeared. On tho 27tb June 1867, 
Nundamoni obtained probate of the will, and took possession of 
the property of the testator.

The plaintiff tben alleged tbat be hnd} when at the ago of five 
years in tbe year 1867, beeu duly adopted by Matisoondari with 
the consent of Nuudamoni 3 and that subsequently to such 
adoption disputes regarding tbe property had arisen between 
Matisoondari and Nundamoni, and that tbe former in tbe year 
1870, on her own behalf and as next friend of himself (the pre­
sent plaintiff), had instituted a suit numbered 432 of 1870 
against Nuudamoni, in which she originally, amongst other 
things, had asked for a deolaration tbat be (the present plaintiff,) 
was the duly adopted son of Mohesh Chundra Safooi, but that 
tbe Court having refused to admit the plaint with suck prayer
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included therein, she abandoned the same, and prayed foV 
construction of tbe will of the testator and for other relief.*

That suit came on for hearing on the 18£h June 1871, and"
■was then withdrawn by Matisoondari, no leave to bring a fresh
suit being granted. Dabhj.

[In tbe Chief Clerk’s Minute Book the note ran as follows:
S. M. M. Dame v. S. M. JV. Dassee. Mr. Lowe and Mr. Phillips 
for plaintiff. Mr. Marindin and Mr. JSmns for defendant.
Mr. Lowe states plaintiff’s case. Mr. Lowe gives up the cnse.
The Court,—This is really a very discreditable suit. There is not 
a partiole of foundation for saying tbe infant is the adopted son 
of the deceased. Mr. Lowe asks to withdraw the suit. Mr. 
Marindin contra. The Court.—Withdraw on payment of coats 
No. 2, including costs of commission. No leave granted to bring 
fresh suit].

The plaintiff further alleged tbat at the time tbe said suit 
waB withdrawn, he was an infant, and be had been informed, 
and believed tbat the withdrawal of tbe suit had been brought 
about by tlie fraud and misconduct of a person named Nobin 
Chandra (deceased), who had managed the suit on behalf of 
Matisoondari, and tbat such withdrawal was not, therefore, bind­
ing upon him, nnd he, therefore, brought this suit having now 
attained full ago, ngaiust Nundamoni, Shatter Mohun Biswas, and 
Matisoondari for the purposes abovementioned.

The defendant Nundamoni contended that the suit No. 482 
of 1870 was a bar to this present suit, and denied that she 
had either chosen or consented to the plaintiff's adoption. The 
defendant Khetter Mohun contended that the plaintiff was not 
adopted according to the terms of the will of the testator. Mati •

#T lie  prayer in  su it N o. 4.32 of 1870 ran as follows s That the will o f 
tlie said testator may be construed, and tha t suoli of tlie tru sts  ns are not 
contrary to  law m ay  be onm ed o u t; tb a t tbe righ ts of all parties be ascer­
tained and declared and given to  them, and should any of tbe testator’s 
property be found undisposed of, then  th a t the present lawful heir of the 
baid testator be declared entitled a t  once, and that tbe same be secured for the 
benefit of the persons entitled thereto ; th a t aooonnts should be taken and-a 
receiver appointed, and for an injunction restraining Nundamoni from , prp. 
venting Matisoondari residing in  the family dwelling house, and for further 
and other relief.
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.ai'i stilted that being a pnrdahnashin, she had been unable 
attend personally to the conduct of suit N o . 432 o f  1870, 

and that she had entrusted the m anagem ent thereof to one 
Nobin Chundra Shaw , who, from fraudulent and corrupt m otives, 
aud w ithout authority from her, or having spoken to her on tha  
subject, and without her knowledge, obtained the withdrawal o f  
the su it.

The correspondence se t out in  suit N o. 432  of 1870 ‘showed 
that Nuudam oni had never g iven  her consent to the adoption 
o f the plaintiff.

• M r. P h illip s , Mr. Bonnerjee, and Mr. Trevelyan for the plaintiff.

Mr. Jaclcson, aud Mr. H il l  for N undam oni.

M r. J . G. A p ca r  for K hetter M ohun.

Mr. O 'Kinealy for Matisoondari.

M r. Jackson subm itted that the question o f  adoption was res- 
ju d ica ta , and put in  the decree, plaint aud w ritten statem ent iu  
su it N o. 432  o f  1870, and read the R egistrar’s m inute of the 13th  
Ju ne 1871, and subm itted the case should be dism issed with  
costs.

M r. Trevelyan  admitted the entry in  the m inute book, and 
the Court refused to hear evidence.

N orris J .— I must hold that this is res-judicata, and the suit 
must be dismissed "with costs on scale No. 2.

The plaintiff appealed.

Mr. P h illip s  aud M r. Bonnerjee for the appellant.

M r. P h illip s .— The old su it was more comprehensive than the 
present o n e ; the m other was a party, and had an interest herself, 
anfct> at the same tim e was the next friend o f  the present plaintiff. 
I t  is n et a q uestion  o f  res-judicata, it  depends upon s. 97 o f  A ct  
V I I I  o f 1859.

I  subm it that that w hich  is called res-judicata  was a fraud ; it  
•was not, however, a question merely o f frau d ; there was no  
reason to withdraw the su it on that grou n d ; the then plaintiff 
was asking for a re lie f which she was clearly entitled  to ; she asked  
for the construction o f  the will. W e set up fraud in our plaint, 
b u t the Court refused to raise an issue on it, and dism issed tlio
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party bas precisely tbe sam e effect as the withdrawal o f  a su it 
b y  a person o f full age. I t  is difficult to see w hy a su it pro- Eshan

perly brought on behalf o f  any other person, who cannot act safooi

for h im self, should be subject (so far as the present question is i ^ u ^ o n i  
concerned) to other rules, than those w hich are applicable to Dassee.
su its brought by parties in  their ow n names.

Mr. Bonnerjee, by w ay o f  illustrating his argum ent, asks us 
to suppose the case o f a person, who had nothing to do w ith  a
m inor, and no righ t to sue on his behalf, bringing au action
o f  trespass in  the minor’s behalf, and then, finding that the d e ­
fendant had a good defence, w ithdraw ing the su it on no better
authority than he brought it. B ut that would be a to ta lly
different case from the present, sitnply because the person bring­
in g  the su it would not be the proper person to bring it.

I f  M r. Bonnerjee could have shewn in this case that there 

had been any im propriety in the m inor’s m other bringing the 
former suit, and that the m inor, for that or som e other reason, 
w as not bound b y  her acts or the acts o f  the person who m anaged  
the su it for her, that w ould have been a different th ing. B u t  
here it  is conceded, that the m other was the proper person to  
bring the former suit, and no objection was taken on that score, 
either in  the form er su it or in  the Court below , or in  this 
appeal.

W e m u st, therefore, take it  that the former su it was properly 
brought, and that being so, it  seem s to me that - the withdrawal of 
the suit had the sam e effect as the withdrawal o f  a su it by an 
adult person.

That disposes o f  the first contention.

B u t there was another point raised by the appellant, which, if  
there had been any facts to support it, would have been perfectly  
good in point o f  law , nam ely, that the person who m anaged  
the su it on behalf o f  the plaintiff and his mother, w ithdrew it 
in  fraud o f the plaintiff, and in collusion w ith  the defendant 
N uudam oni Dassee.

O f course, if  there had been an y  ground for this contention, 
and if  we were satisfied that it  had been properly presented to 
the Court below, and the Court had refused to frame an issue
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1883 to try it, I  should consider that we ought to  remand the case

Eshan for the trial of such au issue.
Chundba £ ut j  am satisfied that this point, although it m ight have

N u n d a m o n i  b e e n  m entioned, was n ot really pressed upon the attention o f  
Dassee

the Judge. I  thiuk if  it  had been refused, the Judge would
h a v e  said som ething about it  in  his jud gm ent, and some men­
tion would have been made o f it  in  the grounds o f appeal. I  
am therefore not prepared to say that the learned Ju dge waa 
w rong in  not fram ing an issue upon that point.

A t the same tim e, having regard to the plaintiff’s position, 
i f  I  were even now satisfied that the p laintiff had any real 
ground for contending that the withdrawal o f  the su it was 
brought about b y  fraud, I  should certainly have been disposed  
to allow him, on proper term s, an opportunity o f  try in g  that 
issue in the Court below.

B u t I  thiuk, before we allow any party to raise an issue o f  
fraud at this stage o f tbe proceedings, we ought to be satisfied  
that there is some real ground for the con ten tion ; and it was for 
this reason that we required Mr. Phillips, when the Court rose 
yesterd ay, to produce an affidavit showing in  detail w hat 
grounds his clieut had to support the contention.

A n  affidavit has accordingly been produced, made by the 
plaintiff himself, and I  ain satisfied from that affidavit that he 
has no sufficient ground to ju stify  us in allotfdng such an issue 
to be raised.

The affidavit on ly  states, that the m other’s consent was 
neither asked nor granted for the withdrawal o f the former su it, 
aud that the person who was m anaging the su it received certain  
sum s o f  m oney (not stating  any am ount) from the defendant 
N undam oni Dassee, both before and after the withdrawal. B u t  
it  does uot appear that those sum s were paid for any improper 
purpose.

The only su ggestion  o f  any fraud is made by the p laintiff 
him self in  these words: “ I  allege that these paym ents were 
made as a consideration to the m anager for w ithdraw ing the  
su it.”  B u t he g ives us no reason for supposing that the alle­
gation  is well founded. I t  is on ly  m ade in this general form  
by the plaiutiff, who afc the time when the su it was withdrawn



VOL X.] CALCUTTA SERIES?. 367

was a child of some five or six  years old, aud couldj o f course, 1883
liave known nothing o f  the matter. E s h a n

' W e should do very wrong- to allow an issue of fraud to be 
tried at this stage of the cause upon no better grounds than are 
disclosed in the affidavit. D a s s e e .

There is only one other point upon which I think it right to 
say a few words.

W e had some doubt during the argum ent w h eth er / assum ing  
tliat the withdrawal o f  the former su it to  have been brought 
about by fraud, the plaintiff could bring the present suit with­
out having taken some steps to se t aside the former judgm ent; 
because this is not the case o f res-judicata properly so called, but 
an absolute statutory prohibition imposed upon a party who has 
withdrawn a former su it w ithout leave to bring a fresh one.

B ut it seems to me on consideration, that the rules which apply 
to cases o f res-judicata, m ust apply generally to a statutory bar 
o f  this kind.

I t  was said in  the Duohess o f Kingston's case, quoting the 
opinion o f Lord Coke, that “ fraud vitiates the most solemn  
proceedings of Courts o f J u s t ic e /’ and I think that, i f  iu a case 
lik e the present it could be shewn that the withdrawal o f  the 
former su it was brought about by fraud and collusion between  
the party managing1 the suit and the defendants, the minor plain­
tiff  m ight relieve him self from the consequences of the fraud 
in  one of three w ays : ls i , by an application to the Court in  the 
su it in which the withdrawal took place; In d ly , by a regular 
su it to set aside the jud gm ent founded upon the w ithdraw al; or,
S rdly, by  bringing a fresh su it for the same cause, aud setting up 
the fraud as an answer to the statutory bar.

In  this case, as there is no sufficient ground for raising the 
question of fraud; the appeal m ust be dismissed, and the appellant 
m ust pay the costs on scale N o. 2.

Cunningham, J.— I conciu’ on both points with what has just 
fallen from my lord.

The principal point urged iu  the appeal, nameljr, that s. 97 
o f  A ct V I I I  o f 1859 did not contemplate tlie case of a minor 
represented by a next friend, is one w h ich  is of great importance 
as regards the position of minors who are brought into the case,
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1884 and ib is well that we have had the advantage of two learned
" 3Ssba2t arguments upon it; but I confess tbat tbe result of tbat argument

iB that, however reluctant we may be to accept a state o f things 
11. which is calculated in some instances to work hardship to minors, 

T u « a I think that we must take it to have bee n the law, that, where
a minor is represented in the manner sanctioned by the law, and
the person so representing him adopts a procedure to which parti­
cular consequents attaoli by the Oode, then those consequences 
must affeot the minor. For this reason I think tlmt s. 97 
must be regarded as precluding the minor from re-opening the 
matter involved in a form nr suit from which tlie person acting 
for him has withdrawn. I also think that there are no grounds 
on whioh we can allow the issue of fraud to be raised at this stage 
of the proceedings.

Appeal dismissed.
Attorneys for appellant: Messrs. Watkins Sf Co.
Attorney for respondents Khetter Mohun and Nundomoni ; 

'Mr. Bart.
Attorney for respondent Matisoondari: Baboo TJkJioy Chund Dutt.
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Before S ir  R ichard Garth, Knight, Chief Justice, and M r. Justice O'Kinealy.
1883 D U R G A  S U N D A R I D E V I ,  W i d o w  o r  M o i t o b a n  ja h t  D a s  (A u o tio n -

iubokaseb) v. G O V IN D  A CHANDRA A.DDY (DjicmBK-KOMDEii)
A N D  0 T H E B 8  ( J m G M E N T - D E B T O E S ) .*

Sale in JExemlion o f decree— Application to set aside sale—Appeal fro m  
order rejecting application— C hil Procedure Code (A c t X I V  o f  

1882), s. 313—“ Saleable interest

T h ere  is no ap p ea l to  th o  H ig h  C o u rt from  a u  o rd e r  ro fu s in g  to  so t 
aside a  sale, un less suuh  o rd e r  is  m ade u u d e r  ss. 294, 312, ok 313 o f  th e  Civil. 
P ro ced u re  Oode.-

A  m isrepresen tation  o r  concealm ent in th e  sa le  n o tifica tion  w h ich ,in d ao es 
a  p u rc h a se r to  b u y  a p ro p e r ty  fo r m u c h  m ore  th a n  i t  is re a l ly  W orth 
(a lthough  th a t m isrep resen ta tio n  o r  co ncea lm en t m ay  b e  frau d u len t) , is 
no  g round  fo r s e ttin g  aside  a  sale u n d e r  s. 316 of th e  C iv il'P rocedu re  Oode 

T h e  m ean ing  o f  s. 313, is , th n t w h en  a  p u rc h a se r  n n d e r  a n  execu tion  
sa le  b u y s  a  p ro p e r ty , w hioh tu rn s  o u t to  h a v e  no ex is ten ce  a t  MJ. o r to  be

•  A ppeal from  o rd e r  N o . 91 o f 1883, ag a in s t, th e  o rd e r  o f  W , M acPher* 
son, E sq ., A dd itio n a l J u d g e  o f 2 4 -P e rg u an ah s , d a te d  th e  26 tk  M arch 1882.


