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The question, therefore, raised in the case is the plaintiffs’ right, 
in virtue o f  this document, to follow the sum  o f R s. 13 ,000 in the 
hands of the Adm inistrator-G eneral, aud render it liable for the 
debt which the jo in t and several promissory note created.

I  think that what was said in the Oourt below, and has ju st  
been said by m y lord, makes it clear that it  is  on ly  by treating  
this docum ent as a m ortgage and in vesting it  with all the effects 
o f  a m ortgage that we could do what the plaintiffs ask, and 
as I  think we are precluded by the R egistration A ct from 
allow ing it  to have th is effect, I  agree in thinking that the appeal 
m ust be dismissed.

Appeal dismissed.
A ttorn eys for ap pellan ts: J3:iboo Gonesh Ch. Chunder.
A ttorn ey  for resp on d en t: Mr. Carruthers.

PRIVY COUNCIL.

IS B I DUT K O ER  a n d  o t h e b s  ( P l a i n t i f f s )  v. HANSBUTTI
KOEKAIN AND OTHERS (DEFENDANTS').*

[O n appeal from the H igh  Court at Fort W illiam  in B engal.]

D e c la r a to r y  decree, S u it  f o r — C iv il P ro ced u re  Code  ( A c t  V I I I  o f  1 8 5 9 ),  s. 1 5 —  

H in d u  widow’ s c o n tr o l over savings o f  th e  incom e o f  h er lim ited  estate.

A suit brought during the life of a H indu widow by the presumptive 
lieir, entitled on her death to the possession of the property in which sho 
held her limited estate, to have an alienation by her declared to operate 
only for her life, is among the exceptions to the general rule established by 
decision upon Act Y II I  of 1859, s. 15, viz., that, except in certain cases, 
a declaratory decree is not to be made unless the plaintiff shows a title 
to, though he does not ask for, consequential relief.(l)

Held, that although to grant a declaratory decree under the above sec­
tion, was discretionary with a Court, yet in a suit of this class, known to the 
law, and in many cases the only practical mode of enforcing the presump­
tive heir’s right to interfere with the widow’s alienation, the grounds for 
tho discretionary refusal of the decree should be strong. In  this case, the 
difficulty of the question raised, and the expense of the litigation, which 
liad been referred to as grounds for refusing it, were insufficient reasons.

* Present: Lord W a t s o n , Sir B. P e a c o c k , Sir It. P .  C o l l i e e , Sir B,. 
C o u c h , and Sir A. H o b h o u s e .

(1) Kattama Natcldar v. Dora Singa Tever, L. K. I. A. 169 j B.C. 
15 B. L. E , 83.
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A  widow’s savings from  tlie incom e of Iiei* lim ited  ostufco are  nob h e r  

stridhan; and i f  she lias m ade no  a ttem p t to  dispose o f  thorn iu  ho r li fe - ‘ 
tim e, there  is no d isp u te  b u t th a t th e y  follow  tlio  ostato  from  wliioli th ey  
arose. B u t i t  ia n o t alw ays possible to  fix tho  line whioli separates acore- 
tions to tlio lm sbnnd ’s eRtato from  incom e lield iu  suspense in  the w idow ’s 
Lands, as to  which she has n o t d e term ined  w hethor o r n o t slio w ill spend it. 
W here, how ever, both tho  fam ily  p ro p e rty , and  p roperty  purchased  by  tho  
widow ou t of Bavings from  h o r  inoomo, wore alienated  by  her, w ith  the ob ­
ject of changing the suooession, to lti, th a t  acarotion was cloarly  established, 
nnd tha t th e  aftor-purcliasos w ere inalienable b y  hor for any  purpose th a t 
would no t justify  alienation o f  th e  o rig inal ostato.

A  daughter, ob tain ing  a  tran sfe r from ho r deceased fa th e r’s widows of 
the ir interests in IiIb.esta te , tloes n o t acquire thereby  an  osfcnfco valid aga in s t 
the title  o f tho fatlior’s co lla teral h e irs , expectan t on fcho dea th s o f tho 
widows.

A ppe a l  from adooreo (24th Juno 1&79) of tlie High Court of 
Bengal, reversing a  clocreo (17th September 1877) of the .First 
Subordinate Judge of Xii'hoot.

The question raised on this appeal related to a gift mado by tho 
two widows of a deceased Hindu to tlio daughter of one of them, 
comprising property in which the widows held their limited estate, 
find also property purchased by the widows out of the accumulated 
income from tho samo sourco. As to whofchor a declaratory decree, 
uuder Act V III  of 1859, s. 15, should havo been made in favour 
of the presumptive heirs of the deceased husband, declaring tlmt 
the gift operated only for tho lives of the widows, the judgm ent 
of the High Oourt (1) differed from that of the Court of first 
instance.

Tlie appellants, tho plaintiffs in the suit, were the sons of the 
brothers, with other near snpiudas, of Budnath Koer, the husband, 
who died in 1857, leaving a daughter, Dyji Ojlmin, in wlioao favor 
the widows made tho gift in question by deed dated 21st Decem­
ber 1873. This daughter afterwards diod, herself leaving a daugh­
ter, with whom tho widows wore defendants ia the suit, and now 
respondents.

. By the deed of 21 afc December 1873, the widows gave to  the 
daughter, with immediate possession, the property which had be­
longed to their deoonsed husband, consisting of shares in village 
lauds,specified in  a schedule to the deed. Also other village lauds

(1) See Eunslutti Ktrain v. h im  Dutl Km ', L Ii. 11. 5 Calc* 512.
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1883 described in another schedule ns “  mahsoob khas,”  or property of
I se tdu t which thoy had the entire control. A third schedule comprised 

K°EE other interests in land of which the owners were to retain posses- 
SATssBuiTt siou during their lives without power of alienation.
Kob r a i n , r p j i e  gen0rally stated, of the suit brought by the presump­

tive heirs of Budnath Koer was to have this deed of gift, so fur as 
it  might control the inheritance after the widows’ deaths, declar­
ed invalid against them. They alleged that the properties in tho 
second schedule had been bought by the widowB out of income, 
and were subject to th e same rule of inheritance as the parent 
estate. The defence (amongst other things) denying, that the pro­
perty in the second schedule could be claimed as belonging to the 
estate of the deceased husband, maintained that the plaintiffs^ 
showing no title to relief, before the deaths of the widows who 
were alive, could obtain no such declaration.

The Subordinate Judge of Tirhoofc, Mr. W. DeCosta, found that 
the property in the second schedule had been purchased by the 
widows out of the income of the family estate, to whioh he, there-' 
fore, held it to be an accretion. "Referring to all the property, lie 
held that there was no principle of Hindu law permitting a gift by 
a widow to her daughter, next in the line of succession, to defeat 
the rights of the presumptive heirs j and tha t  to allow the donee’s 
daughter to take as heir an estate of inheritance, through her mo­
ther, would be to change the legal course of descent, and was in­
admissible. He therefore made a decree declaring that the deed of 
1873 could not defeat the plaintiffs’ right to succeed, on the deaths 
of the widows, to the family esta te ; and th a t the properties pur­
chased by the widows were an increment to the estate, aud subject. 

. to the same rule of succession.
The High Court (A i n s l i e  and B r o u g h t o n , JJ .)  confirmed the- 

finding that the property in the second schedule had been acquired 
out of savings from the inoome of the wi dows’ limited estate. 
But, on a review of the decided cases relating to the widows’ power 
over accumulations,'they observed that it had not been precisely 
determined what that power was. The authorities were rather in 
favour of her being able to alienate the proceeds of her o w n  

savings. I f  the Court had been bound to make a  decree, it  would 
have made a reference to a Fall Fenoli in regard to the conflict be-
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tween the cases of Grose v. Amirtamoyi Dasi (1) and' Puddamoni 1888 
Dossee v. Dwarkanath Biswas ( £ ) .  They held it expedient to refuse i s m  B u t  

a declaratory deoree, having a discretion to do so. The judgments Ko®R 
of both Judges are reported in the Indian Law Reports. 5 Calc. H a n sb u tti

KoniiAisr.

p. 51 a.
On this appeal—
Mr. C. W- Arathoon,tov the appellants, argued that the grounds 

given by the High Court for withholding a declaratory decree 
were insufficient. In  the first place, without dealing with tho 
question of the accumulations, a  suit by tho reversioners would 
lie at once to set asi de so much of the widows’ transfer of tbe 
family estate as would, if  undisputed, operate to deprive them 
of the succession. Such a suit was mentioned in Act IX  of 
1871, Sch. I I  Art. 124, nnd in Act XV of 1877, Art. 125, 
where the per iod of limitation, twelve years from the date of the 
alienation, was fixed for it, This class of suit was also expressly 
exempted in the judgm ent in Eatama Natchiar v. Dora Shiga 
fever (8) from tlie general rule requiring th a t the plaintiff seeking 
a declaratory dec roe should bo in a position to claim consequential 
relief, and referred to in the words of the judgm ent:—-The right 
of a reversioner to bring a suit to restrain n widow, or other 
Hindu female, in possession, from acts of waste, although Lis 
interest during her life is future, and contingent suits of that 
kind, form a very special class, and have been entertained by tho 
courts ex necessitate rei,” Again, in Gobitidmoni Dasi v . Shamlol 
Baisakh (4) it had been decided tlaat the reversionary heir might, 
during the life of the widow who had alienated the family estate, 
commence bis suit to protect his title to tlie future possession aftej. 
her death. I t  was necessary as soon as possible, in many cases, to 
quesfciou the widows’ a c t; and this class of suit was not open to 
objection, although brought by heirs entitled only iu expectancy, 
whose interests might never take effect.

Secondly.—On the question whether by Hindu law tlie widow 
could dispose of the invested accumulations, aud also whether she

(1) 4 B. L. R. O. c. 1.
(2) Sfi W , B . 335.
(3) L. R. 2 I. A. 169 ; S. C., 16 B. L. K. 83.
(4) B. L. E., Sup. Vol. 48.
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1883 could, by releasing to a daughter confer au absolute estate on the 
JfjBT n„r latter, no snob power existed.

Koeb Tiie profits of her limited estate were not tbe widow’s stridhan; 
H a n s r t t t t i  bat uuless they were, she could not dispose of them in the manner; 

K o b b a iit . a fc te m p te ( i t The daughter could not acquire au absolute estate by 
taking a transfer from the widows, nor could she transmit such an 
estate to her lieii*. A daughter’s estate is not stridhan, Chotaylall 
v. Chwmolall (I). The Mitaksbara, whioh governed the parties ad­
mitted no right ou the part of women bolding limited estates to. 
make separate estate out of them.

Mr. J . E . FT. Arathoon, for the respondents, argued tliat tbe 
deed of gift of 1873, on its true construction, conferred only aa 
estate for the lives of the widows in the corpus of the family 
estate. This the widows had power to transfer; aud so far there 
could be no ground for claiming a declaratory decree. On the 
question of tlie accumulations, which was tha second point, tbe 
judgment of the High Court, withholding tlie decree on grounds 
of discretion, was correct. He cited Sreenarain Mitter v. Kishen* 

: mndari Dasi (2); Tekait Doorgaperscid Singh v. Tekaitni Doorga 
Koonwari (3); liamanand Koer v. llaghunath Koer (4),

Should it, however, be necessary, in order to show that there 
was no ground for a declaratory decree, to rely ou tho widow’s 
power to dispose of the accumulations, tho inclination of the Judges’ 
opinions, stated in the judgments, was in accordance with tbe 
Hindu law. The widow oould make a gift of accumulated income. 
He referred to the decision iu Puddamoni Dossee v. Duoar- 
kanath Biswas (5), that a purchase having been made by a widow 
out of the income of her limited estate, it was competent to her to 
alienate such purchase, in whole or in part, or convert it  back 
into money. He cited alao} &oorjemoney Dossee v. Denobunahoo 
Mullick (6) ; Gonda Kooar v, Kooar Oodey Singh (7).

-Mr. C, W. Arathoon in reply referred to the judgment of MlTTEay 
J,, .in Kery Kolitani v. Moneeram Kolita (8) at page 8 of tlie repbrt

(1) I .  R . 6 ,1. A. 1 5 ; S. C. I .  L . R., 4 Galo. 744,
(%) 11B. L. R. 171. (5) 25 W. R. 335.
(3) L. R. 6 I. A. 149. (6) 9 Moore's I. A. 123;
(4) I. L. R„ 8 Calo. 769. (7) 14 B, L. R. 159,

(8) 13 B. L. B. 1.
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ia IS  B. L. It. i also to Bhugwandeen Doobey v. Myna Baee (1); 
Chundrabulee Debia v. Brody (2) ; Nihalhlian v. Hur Churn Lai
(3); Bliagbatti Daev r. C'howdry Bholanath, Thakoor (4);  anil 
from Cross v. Amirtamayi B an  (5).

He cited the opinion of M a cp iie rsO N , J . ,  wlio said tlmt, “  al­
though the theory of the Hind a  law is that tho income of the hus­
band's estate shall go to the widow for her maintenance, aud for tha 
performance of pious duties, that theory by no means necessarily 
embraces the large lump sum of accumulations. According to all 
the older authorities on Hindu law, accumulations should be treat­
ed in the same way as the corpus ; aud I  think they should be so 
treated novv, iu theabseuco of auy distinct authority to tlie con­
trary.’''

He filsooitcd Elborling on Inheritance, Chapter V ; Strange’s 
Hindu Law, Vol. I, Chap. I , paras. 2 nnd 3 ; Dayabluvga, Chap. 
IV, s, 1 ; Mifcaksliara, Chap. I I ,  s. 11 .; Vayavastha Darpana, 44; 
Yivada Chintamcni, on separate property of women.

Their Lordships’ judgmont was delivered on a subsequent day 
(July lllli)  by

S ib  A. H odhoush . —Tin's is a litigation concerning the succes­
sion to the estate of one Budnath Koer, a Hindu who died to­
wards the end of tho year 1857. He left two widows, Himabnfctl 
and Chunderbntti, who are still living; and one child the daugh­
ter of Chunderbutti, who was named Dyji Ojlnvin, and who has 
since died, leaving only a daughter. On the death of JDyji the col­
lateral male relatives of Budnath became his presumptive heirs, 
subject to tlie interest o f the widows. They are the plaintiffs and 
the appellants. The defendants and respondents are tho two 
widows, and Baalini the daughter of Dyji.

On tha 21st December 1873 tho widows executed a deed, where­
by, after stating th a t with the exception of Dyji, there was no 
heir of their husband or of themselves, they made a gift to her of 
certain lands and villages, only retaining to themselves a life inter-

(1) 11 Moore’s I. A. 4-87.
(2) 9 W ./B . 68 J..
(8)  i  Agra H. 0. 219.
(4) L. It., 21, A. 256; S. C. I. L. It., I Calc, 104,
(6) 4  B. £ .  It., 0 . 0,, 1.
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est in part of them. Some of the property is described as mouzahs 
exclusively acquired by the widows out of their own fund, and the 
rest is described as having been left by their husband Budnath.

Dvji died in the year 1875. and in the course of the next year 
the plaintiffs brought their suit. The material parts of the prayer 
are for a decision that the deed of December 1873 is null and void 
as regards the reversionary interests of the plaintiffs, and for a de­
claration that the properties acquired by tbe widows are part and 
parcel of their husband’s estate.

By their written statements, and by the mouth of their pleader, 
the three defendants set up in substance the same defence. They 
say first, that the plaintiffs having only a contingent interest can­
not maintain the s u it ; secondly, that if a widow releases her inter­
est to her husband’s heir presumptive, which Dyji was, the abso­
lute interest becomes at once vested iu such heir, and therefore the 
inheritance devolved on Bachni; thirdly, that at least the proper­
ties which were purchased by their own money either received from 
their parents or given to them by Budnath during his lifetime 
formed no part of Budnath’s estate.

In  the month of September 1877 the case was heard and decid­
ed by the Subordinate Judge of Tirhoot. He found that the 
properties purchased by the widows were so purchased out of the 
profits of Budnath’s estate, and were accretions to that estate. 
He held that the conveyance to Dyji did not vest the inheritance 
in te r , because she was heir only to a woman’s estate, and the 
prescribed course of inheritance would be changed if she took an 
estate transmissible to her own heirs. And he gave the plaintiffs 
the decree they asked.

The defendants appealed to the High Oourt, and in June 1879 
the case was heard by a Divisional Bench, consisting of Justices 
Ainslie and Broughton, who reversed the decree below and dis­
missed the suit with costs. I^rom that decree the plaintiffs bring 
the present appeal.

The learned Judges thiuk that the first part of the plaintiffs 
prayer cannot be entertained, because it is clearly competent to 
the widows to convey their own in te rest; because as regards Bud­
nath’s original property it is not necessary to construe the deed of 
1873 as doing more ; and because as regards the after-purchases



the widows only convey such legal interest as they beliove them­
selves to hold. Their Lordbhips are unable to follow this reason- 
ing, even when confined to Budnath’s original estate. Tlie defen­
d an ts  have not. met tho plaintiffs by saying tlmfc by the convey­
ance Dvji got nothing more than the widows' in terest; they have 
oontended thnt by coalition with D yji’s inheritance it g*ave her au 
estate transmissible to her own heirs. I f  then the true construc­
tion of this transaction be that it passes only the widows’ inter­
est, it materinlly concerns the plaintiffs to have tlmt construction, 
established. In  this part of their prayer they ask nothing more 
favourable to thenlselves, and as between themselves and the de­
fendants who allege an adverse construction, they are clearly- 
entitled to as much, unless thoy are excluded by the rules relat­
ing to declaratory decrees.

T h e  after-purcluises fall under tho same observations; nnd with 
respect to them two other substantial questions are raised, one of 
fact and one of law. F irst, the defendants deny tlmt they were 
made out of tlie proceeds of Budnath's property, and this issue 
has been decided against them in both Courts, and is no longer a  
matter of dispute. Secondly, they contend that such purchases 
are not to be treated as accretions to the property from the pro­
ceeds of which they wore made, but belong to the widows who 
made them.

The learned Judges below do not treat the latter question aa 
unimportant to the plaintiffs; but they consider it to be one of 
great difficulty, unsettled by authority, and requiring reference to 
a Full Bench, In their judgm ent therefore the case is not a pro­
per one for a declaratory decree. Mr, Justice Aiuslie states tlie 
principle of their decision as follows :—

“ It seems to mo that we ought not to allow this suit to be protvaoted nnd 
gveafc additional oxpmmo to bo incurred, when it is quite poaxiMe that the 
widows or one of them may survive tho plaintiffs, so that the ostato nfay 
never vest in them and tlie decision arrived at may provo no bar to further 
litigation.

“ITor tliepuvposos of this appeal it is sufficient to say that tho Court will 
apt1, in, a,declaratory suit, decide intricate questions of law, wJwii noirnine- 
diato offoot and possibly no futuro effect can bo given to its decision, ind 
when the postponement of the dcoision to llio timo when there may be be­
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fore the Court «ojae person en titled  to  im m ediate re lie f (if the  decision i8 in 
favor o f t i e  plaintiff) will no t prejudice his r ig h ts  in  any  Tray."

This suit was instituted before the passing of the Specifio Relie 
Act, aud its propriety must be tried by tlie law as i t  stood under 
s. 15 of the Procedure Oode of 1859. That section does not 
confer any right to declaratory relief in any given case, but mere­
ly enacts that no Buit shall be liable to objection on the ground 
tlmt a merely declaratory deoree is sought, and th at i t  shall be 
lawful for tlie Civil Courts to make binding declarations of'right 
without grunting consequential relief.

I t  is true that the apparently wide door here opened for declara­
tory suits is greatly narrowed by the decision that, as a general 
rule, the Court shall nob make a declaration except in cases in 
which the plaintiff could if  he chose seek some consequential relief. 
That doctrine was clearly laid down in the case of Iiattama Nai- 
oMar (1), but it was there stated to be subject to exceptions. Their 
Lordships think, and here they agree with tlie learned Judges 
below, that such a suit as the present falls among the ex­
ceptions.

I t  is laid down, and in their Lordships’ opinion correctly, in 
Shatna Uhurn Sircar's Vayavastha Darpana, that “ if a widow, 
without consent of her husband’s heirs, dispose of his property for 
purposes not sanctioned by law, they are entitled to interfere aud 
prevent any such wrongful alienation by her.” (2) Yot it  is clear 
that a widow may alien her own interest. I f  then she executes, a 
conveyance valid for her own interest bu t purporting to convey» 
larger interest to the grantee, it  is difficult to see how the rever­
sioner can get any relief except a declaration that the conveyance 
is void pro tanto. He cannot set the deed aside, because i t  is partly 
valid; nor can he affect the possession, which (lie widow has ii 
right to keep or to give up to another. Such suits as the present 
one would seem to be. at least in many cases, the only practical 
mode of enforcing the heirs’ right to interfere with n widow’s 
alienation. That they are known to the law is clear, for Act IX 
of 1871, Art, 124 prescribes the time for bringing a (< suit dic­
ing' the life of a Hindu widow by a Hindu entitled to tho posses*

(1) L. K. 2 I. A. 169 ; S. C. 15 B. L. It. 83.
(2) 'Vayavastha Darpana, Yayavashta 44,



Bion of laud on her death, to lmve an alienation made by the widow 
declared to be void except for her life." That is precisely tlie 
first part of the plaintiffs’ prayer in this suit. And the person 
“ entitled”  must mean the presumptive heir who would be entitled 
if the widow died at that moment.

I t  is true that tha foregoing considerations do not settle the 
case, for there remains a discretion in the Oourt, which may find 
it, as the High Court has found it, inexpedient to gran t the relief 
asked. But their Lordships think that n strong1 case of inexpedi­
ency should be shown for refusing declaratory relief to classes of 
persons expressly recognized by the law as suitors for such relief. 
They do not say that there may nob be such a case, but they can- 
not find it here.

The only reason assigned for refusing relief on the ground 
of discretion is that part of the case raises a difficult point of law, 
the decision of which, though involving expense and delay, may 
after all not be binding upon tho actual reversioners. That may 
be a reason more or less weighty according to circumstances. In  
this case it does not apply to the original estate of Budnath, as to 
which the plaintiffs are olearly right aud the defendants clearly 
wrong in their contention. Nor is it readily conceivable that tho 
decision will be fruitless ; because the question of law is of such a 
unturo that its decision, though not binding as res judicata between 
the widows and a new reversioner, would be so strong an authority 
in poiut as probably to deter either party from disputing it.

Moreover, it  is to be observed that objections resting on the 
difficulties of tho dispute are of much more weight in a preliminary 
stage than in a Oourt of Appeal. I f  the defendants had in the 
first instance objected to declaratory relief and had taken the opi­
nion of the (Subordinate Judge on that point, there would then have 
been more ground for refusing relief in order to save expense and 
litigation. But they did not do that. They disputed the whole 
case of the plaintiff, An important issue of fact, and two impor­
tant issues of law, were decided by the first Court in the plain­
tiff’s favour. After all this it comes very late for the Court above 
to reverse the action of the Oourt below on the ground of discre­
tion and in order to save further litigation nnd expense.
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1883 For the above reasons their Lordships think that they are hound 
Xs b i  d u t  to decide the issues raised in this case.

K o e r  g Q f B1, a g  r e g a r ( j s  t.lxe contention of the defendants that Dvji
Hansbutti could by the conveyance take an absolute estate transmissible toXV llKR A T w,

her heirs, the High Court have not expressed any opinion adverse 
to  that of the Subordinate Judge, and their Lordships need do no 
more than express agreement with him.

The difficult question of the after-purchases is very ably discus­
sed by the learned Judges below, who would probably, if  compel­
led to decide, have decided against the plaintiffs. The difficulty 
is enhanced, if not created, by the later current of decision, which 
gives to the widow a more free and complete usufruct of her hus­
band’s property than is accorded to her by the texts and earlier 
decisions; a modification of the law which is strongly illustrated 
by the conflicting opinions of M r. Justice Dwarkanath Mitter aud 
his colleagues in the case of Rery Kolitani (1).

The question was argued at the bar as though it were necessary 
to divide all the property of a widow into two classes; one being, 
her stridhan, aud the other her husband's estate over which she has 
the widow's right and no more. Bnt the very question is, whether,, 
having regard to the widow’s freedom in enjoying her husband’s 
property, and to her established right to alienate her own interest 
in it, she has not a kind of property tho nature of which must ye->. 
main undecided till her disposal of it or her death. I t  is impossi­
ble to read Mr. Justice Amalie's forcible argument, without feeling 
that it is difficult to specify the point of time at which the widow 
loses her control over the unexpen ded portion of her income from 
her husband’s estate. I f  she may ppend or give away the whole, 
may she not put some by ? If she saves one y ecu'or month, may 
she not spend those savings the next year or month ? If  she may 
save and spend again may she not plaoe her savings so as to get 
some income from them ? And so on through all the steps of the 
sorites.

To decide this question it  is necessary to examine the authori­
ties, which are by no means in accord. But their Lordships do 
not treat as authorities on this question the numerous oases cited 
at the bar, to show that a widow’s savings from her husband’s

(l) 13B.L.B.,!.
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estate are not her stridhan. I f  she lias made no attempt to dis- 1883 
pose of them in her lifetime, there is no dispute but that they fol- ism Dttt
low the estate from which they arose. The dispute arises when K°EB
tie  widow, who might have spent the income as,it aooi’ued, bus in H a h s b it t t j  

fact saved it aud afterwards attempts to alienate it. And the ex­
isting conflict of opinion upon it makes it desirable to pass the 
authorities briefly under review.

The earliest citse which is relied on as an authority for the widow’s 
power of alienation was decided by this Board iu the year 1862, 
viz., Soorjeemony D om e  v. Dinobundhoo Mullick {1). Tho caso, 
however, was of a different sort. A Hindu testator’s estate 
was under administration, and there was dispute as to the in­
terests taken by some of the parties. One of them died during the 
litigation, leaving a  widow. He was ultimately declared to bo en­
titled to an absolute interost in a share of the property, and tlio 
question then arose, how the income which had accrued from his 
Bhare should bo disposed of. Tlio Supremo Oourt held that both 
tlie income which accrued during1 his life and that which accrued 
after his deaLh should bo hold by his widow in that character. On 
appeal that decree was varied, and it was declared that, so far as 
regarded the accumulations after the death of the legatee, his widow 
was entitled to them absolutely in her own right. Here then the 
widow had not saved tlio iiicomo iu question; she had never had 
the option of saving or spending i t ;  and all that was done was 
to recognize her right to the full usufruct and control over it.

In the year 1866 the High Court of Agra expressly decided the 
point iu question, A Hindu widow purchased property and after­
wards alienated it. The Court first - found that it was purchased 
with the proceeds of her husband’s property, aud then hold that 
it was ancestral and the alionation invalid (il).

Iu the oase of Grose v, Amirtamayi Dasi (3) Mr. Justice Mac­
pherson held, while saying that ho had formerly thought the con­
trary, that accumulations, ought to follow the corpus. Iu that case 
however, the accumulations acorued before the widow recovered the 
estate, and the opiuiou expressed by Mr. Justice Maopherson

(1) 9 M ooiVrI . A. 123,
(2) Nihal Khun v, ITur Churn Lai, 1 A gen H. C. 210.
(3) 4  B . L . R . 0 . ,  1.
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1883 seems to be at variance with the decision in  Soorjeemoney D ob see v.
Isra Duu Dinobundhoo Mnll}oh.

KoBB In  the case of Bholanath v. Bhagdbatti, (1) decided in 1871
H a n b b u t t i  the Calcutta High Court (Jackson and Ainslie, J .J .)  held that a 

K o e b a i n .  j j j n { j u  w j d 0Tv. c o u l ( l  not alienate property acquired by her out of 
the income of the husband's estate, but that she could make valid 
girta to her daughter and grand-daughter by buying property ia  
their numes. This case came before the Privy Council in  1875, 
■when it was held that the widow held the husband’s estate not in 
her capacity of widow bat as taker of alife interest under a settle­
ment, But in their judgment the Bonrd said: “ I f  she took the 
estate ouly of a Hindu widow, one consequence no doubt would 
be that she would be unable to alienate the profits, or tlmt at all 
events whatever she purohased out of them would be an increment 
to her husband's estate.1'  (2)

In  the year 1874, before the appeal in the last case wns heard, 
another case in which the point was discussed had come before the 
Board, Gonda Koer v . Koer Oodey Singh (3). Iu  that case there 
was no alienation by the widow, and the Board, treated the point 
thus: “ I t  therefore becomes unnecessary to decide what mighfc
have been the effeot of a distinct intention on her p art, if ifc liad 
been proved, to appropriate to herself and to sever from the bulk 
of the estate such purchases as she had made with the view of con­
ferring them on her adopted son.” As the case stood, the widow's 
purchases accrued to her husband’s estate.

In  1876 the point came again before the Calcutta High Court. 
The Division Bench, consisting of Judges Jackson, and Macdonoll, 
thought that their decision m ight be rested on other grounds, but 
expressed themselves as prepared to base their decision on the 
ground that a Hindu widow, having purchased land with tha 
money derived from the income of her husband’s estate, is com­
petent afterwards to alienate her right and interest in whole or in, 
part to reconvert the land into money, and to spend i t  if.she. 
chooses (40-

(1) 7 B. I*. R., 03.
(2) E habut B a s t  v. Chow&h'y Bholanath  Thakoor, L .E .  2 1. A . 266,
(3) 14 B. L. R,, 159.
(4) Puddomonee Dossee y. E m i'& ana th  B is m s ,  25 W . R. 385,
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This is the stato of the authorities, and th eiv Lordships, differ­
ing from tlie learned Judges below, think it m ust be taken as ad- 
verse to the claim made on behalf of the widow. They do not 
rest on what was said by them in Bholanath's case ns decisive of 
this case, for the observation must be taken ns applied to the then 
pending case, and ifc was, moreover, extra-judicial, and ia fairly 
open to the qualifications with which Mr. Justice Ainslie reads it. 
Nor do they think it possible to lay down any sharp definition of 
the line which separates accretions to the hnslmnd’s estate from 
income held in suspense in the hands of the widow, as to which 
she has not determined whether or no she will spend it. As before 
said, they feel the force of Mr. Justice Ainslie’s reasoning on this 
point.

In  this case tho properties in question consist of shares of 
lands, in which the husband was a shareholder to a larger extent. 
They were purchased within a short time after his death in 1857. 
No attempt to alienate them waa mado till 1873. The object of 
the alienation was not the need or the personal benefit of the 
widows, but a desire to change the succession, and to give 
the inheritance to the heirs of one of themselves in preference 
to their husband’s heirs. N either with respeot to this object, 
nor apparently in any other way, hove the widows made any 
distinction between the original estate and^the after-purchases. 
Parts of both are conveyed to Dyji immediately, and parts of 
both are retained by  tho widows for life. These are circumstances 
which, in their Lordships' opinion, clearly establish accretion to 
the original estate, and make the after-purchases inalienable by 
the widows for any purpose’ whioh would not justify alienation of 
that original estate.

The result is that, in their Lordships' opinion, the deovee of the 
High Court should bo reversed, and that of the Subordinate Judge 
restored, and that the respondents should pny the costs incurred in 
the High Court and the costs of this appeal. They will humbly 
advise Her Mnje&ty in accordance with this opinion.

Appeal allowed.

Solicitor for the appellants : Mr. T. L. WUson.
Solicitors for the respondents: Messrs. Henderson fy Co.
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