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enforce payment of money charged on immovable 
property and that it fell within article 132 of 
the Limitation Act. Haying regard to the nature 
of the relief claimed in the suit, we hold that 
article 120 does not apply to the case and that it 
is goyerned by article 132 and is not barred by 
limitation.

No other points were argued before us. In 
the result, the appeal is dismissed with costs.'

A.S.Y.
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TH E SECRETAR Y OP STA TE FOR IN D IA  m  COUNCIL,
EE PRESENT ED BY TH E COLLECTOR OF S a LEM ( D e FE N P AH T),

R e s p o n d e n t . *

Cotton Duties Act { I I  of 1896), sec. 9— Assessment of duty hy 
Collector under— Power of—̂ Condition of— Submission o f  
return hy owner of factory not a— Assessment made 
indejoendenily o f any return— Suit contesting legality o f—  
Maintainability of— ^liability fo r  duty- -  Owner o f  factory 
at time when return called fo r  under sec. 8 o f Act ceasing io 
be such at time when assessment made— Liability of— Delay 
in assessment— Person liable for duty and failing to submit 
return required by sec. 8 cannot comf lain of— Statute—  
Fiscal statute— Strict construction of-^Eule as to— Apjpli- 
cability of— Procedure— Matters of.

Section 9 of tlie Cotton Duties Act (II of 1896) gives the 
Collector power to assess the duty payable. The power of the 
Collector to make the assessment, so given, cannot be Jicaited 
either by any defect in the return or even by the absence of any
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Gopalasami return. The mere fact that the duty is described as “  payable 
S echetaky o f  lespect of the period to which the return relates cannot be 

Statk f o k  read as meaning that if no return be made there can be no 
period in respect of which it is payable. The return is only 
intended to facilitate assessment and cannot be described as an 
indispensable pre-reqnisite of it.'

When an assessment is made independently of any return, 
the method and result of such assessment may be the subject 
of departmental appeal, but so long as it conformed to ordinary 
notions of fairness it cannot be questioned in a suit contesting 
the legality of the assessment.

A  person who has become liable to pay duty and who fails 
to submit the return required by section 8 of the Cotton Duties 
Act cannot plead lapse of time between the production of Ms 
goods and the initiation of steps to assess them as a defence to 
the claim.

A  person who was the owner of a factory at the time when 
he was called upon to submit a return under section 8 of the 
Cotton Duties Act and who made a profit from the goods which 
were liable to duty does not cease to be liable for the duty 
merely because at the time when the assessment was made he 
had ceased to be the owner of the factory and another person 
had become its owner by purchase from him.

The principle that a statate which imposes a duty must be 
strictly construed applies only in so far as the imposition of 
the liability is concerned. It does not extend to mere matters 
of procedure devised as the best means in all ordinary circum­
stances to collect the impost.

Where the liability to duty is clear, it would be improper 
to conclude that no means exist of realising it unless the 
language of the statute compelled such a view.

A ppeal  against the decree of the Court of the 
Subordinate Judge of Salem, dated tbe 24th day of 
August 1926 and passed in Original Suit No. 3 of 
1924 (Original Suit No. 56 of 1924 on the file of the 
District Court, Salem).

K. F. Sesha Ayijangar for appellant. 
Government Pleader {P. Venlcataramano, Mad) 

for respondent.
Cut. adv. vult
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JUDGMENT. gopalasami
V,

C U R G E N V E K  J T l i e  pluiiitiff, now appellant, 
sued to recover a sum of Es. 6,300 from the 
Government in tlie following circumstances. In Curgehven j . 
1913 lie started the Salem Knitting Factory and 
remained its proprietor until March 1923 when he 
sold it to the Salem Industrials. The factory 
produced, cotton banians and it is not disputed 
that its products ŵ ere liable to duty under the 
Cotton Duties Act II of 1896. Although the duty 
was payable monthly, no steps were taken to 
collect it until February 1923, when the Eevenue 
Divisional Officer called upon the plaintiff to 
submit a return showing the quantity and value 
of goods produced in the factory up to 31st Decem­
ber 1922, so that the duty might be assessed and 
levied. The plaintiff did not answer this refer­
ence, and a further demand was made on 5th 
April 1923. This also met with no response and 
on 11th July the Eevenue Divisional Officer 
passed orders assessing the goods produced in the 
factory from its establishment up to the end of 
1922 at Es. 6,300. The plaintiff, who had as 
already stated ceased to be the proprietor, paid 
this sum in instalments' under protest and filed 
this suit to recover it as an illegal levy. He bases 
his claim upon three separate grounds ; firstly, 
that no duty can be assessed or collected in the 
absence of a return made by the proprietor ; 
secondly, that the Act does not provide for the 
collection of arrears ; thirdly, that the liability, if 
any, has devolved -apon the company which 
purchased the mill.

To understand the first contention it is neces­
sary to look at some of the provisions of thê
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Gofalasami Cotton Duties Act. Section 6 directs that tliore 
Secretary oi- sliall be levied and collected at every mill in 
^̂ Ikdia°̂  Britisli India upon all cotton goods • produced in 

CoRĜ EN J. duty at the rate of three and a half
per centum of the value of such goods. Under 
section. 8 the owner has to prepare and deliver to 
the Collector each month a return of the cotton 
goods produced at his mill daring the preceding 
month, stating quantity and value. This return 
has to he delivered within three working days and 
at most within seven days of the period to which 
it relates. Sub-section (1) of section 9 runs as 
follows :

“  The Collector shall assess the duties payable in respect 
of the period to which the return relates^ and unless the amount 
thereof is immediately tendered shall cause a notice^ in such 
form as may be prescribed by any rules under this Act, to be 
served on the owner requiring him to make payment of the 
amount assessed within ten days of the date of service of 
notice.̂ ’

Section 11 provides that if the duty so assessed 
is not paid within the time fixed a sum not exceed­
ing double the amount may be levied, recovery 
being in the manner provided in section 30 of the 
Income-tax Act (I of 1886). Upon these provisions 
the learned Advocate for the appellant bases the 
argument that no duty whatever is leviable unless 
the mill-owner submits the return required by 
section 8. His contention is in brief that the Acb 
provides a certain definite procedure for the 
realization of the duty and that if any essential 
part of that procedure is wanting the remainder 
must remain inoperative. In other words, if no 
return is made there can be no assessment, because 
the assessment is made upon the data supplied by 
tho return, and without assessment there can of
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course be no collection. He draws our attention g-opalasassi 
to otlier Acts dealing with, the collection of taxes Skcbetar? oi? 
or duties whicli make pro vision for an alternative ' India. 
procedure in the case of a default occurring, cur&envenj. 
Section 22 of the Income-tax Act for instance 
requires a return to be made of the total income 
during the previous year and, if  a failure to make 
this return occurs, under section 23 (4) the Income- 
tax Officer shall make the assessment to the best 
of his judgment. Similarly, under section 80 of 
the Madras Local Boards Act (XIY of 1920), certain 
landholders have to furnish the Collector with 
lists of the lands held by them, together with 
certain other particulars to afford a basis for the 
assessment of land cess, and under section 83, if no 
such list be furnished within the time allowed, 
the Collector shall himself fix the annual rent 
value of the lands held by the defaulting land­
holder. It is true that the Cotton Duties Act does 
not expressly provide for the consequences of 
failure to submit a return. But that is not to 
say that no power remains to collect the duty.
Section 9 gives the Collector power to assess the 
duty payable, and the mere fact that it is described 
as “ payable in respect of the period to which 
the return relates ” cannot be read as meaning 
that if no return be made there can be no period 
in respect of which it is payable. The section is 
so worded because it has in contemplation the 
normal case when the mill-holder complies with 
the terms of the Act. But the power of the 
Collector to make the assessment, so given, cannot 
be limited either by any defect in the return 
or even by the absence of any return. Under 
section 16 the Collector is given wide powers of 

17
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ŜoBALASAMi luspection, esammation of records and accounts 
Secketaey of of the mill, etc., for tlie purpose of testing the 

accuracy of any return or of informing liimself 
Corg^en j. as to any particulars regarding 'wliicli information 

is required for the purpose of the Act, and under 
rule 3 of the rules framed under the Act he has to 
check the return in any manner that may appear 
to him desirable and may for such purpose 
examine and compare the records and accounts 
of the mill. Ample provision is thus made for 
arriving at a correct assessment of the duty 
independently of the information furnished by 
the return. The return in fact is only intended 
to facilitate assessment and cannot be described 
as an indispensable pre-requisite of it.

But even if the Act and the rules thereunder 
were less explicit, I think that, the liability to 
duty being clear, it would be improper to conclude 
that no means exist of realising it unless the 
language of the Act compelled such a view.

One of the first principles of law with regard to the 
effect of an enabling Act is that, if the Legislature enables 
something to be done  ̂ it gives power at the same time, by 
necessary implication, to do everything which is indispensable 
for the purpose of carrying out the purpose in view*^^

(Oraies on Statute Law, Third Edition, page 227.)
It seldom happens ” ,

says C l e a s b y  B. in 8coU v. Legg{l)^
“ that the framer of an Act of Parliament or the Legis­

lature has in contemplation all the oases which are likely 
to arise, and the language therefore seldom fits every possible 
case. ■Whenever the case is clearly within the mischief, the 
words must be read so as to cover the case if by any reasonable 
construction they can be read so as to cover it; though the 
words may point more exactly to another case; this must be
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done r a th e r  t h a n  m a k e  s u c h  a  case a  casus omissus under t h e  CIo p a l a s a m i

s t a t u t e . ’ ’  ^  '»•
S e c r e t a r y  o f

A case clecided upon these principles, raising a  s t a t e ^p o r  

question somewhat similar to that with which , — '
we are dealing, is Dutton v. AtJmis{l). Under the 
Vaccination Act of 1867, a Justice had the power, 
upon information laid, of summoning a parent to 
appear before him with the child and of ordering 
the child’s vaccination. A parent who was so 
summoned refused to produce his child and the 
Justice deemed himself unable to make an order 
on the ground that the appearance of the child 
was necessary in order to give him jurisdiction.
Upon this, Blackburn ' J. ohserYed:

“ The meaning of the Act seems to be this. In the first 
instance, the parent is to be summonedj and he is to be directed 
to bring the child with him j but it cannot be a condition 
precedent to the Magistrate’s jurisdiction to make an order 
that the child is brought, otherwise the absurdity would follow 
that by appearing without the child the parent might always 
defeat the operation of the statute. I f  the child is brought the 
examination of the child might be sufiicient^ but evidence 
would probably have to be taken ; and if  ̂without examination 
of the child, the Magistrate is satished, after examination of 
evidence, that the child has not been vaccinated, he may  ̂ if he 
thinks fitj make an order.”

M ellor J. delivering judgment to the same effect 
observed :

If the parent refuses to produce it, it is not to be 
supposed that that is to obstruct the operation of the Act and 
prevent the Magistrate from proceeding and making an oxder  ̂
if, after examination of the evidence, he finds that the child 
has not been vaccinated.

Similarly here the return which the niill- 
own.er has to submit would afford good prim a  
fa cie  evidence of the quantity and value of the
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Gopalasami goods produced at tlie mill. But if the owiiei’
S e c e e t a e y  of  I’g I u SGS t o  U l c l l i ©  t i l ©  I’G t u m  l l G  I T lU S t  l i o t  t l l 6 1 ? 6 l ) y

be allowed to obstruct the working of the Act
CuRâ EN J . p r e v e n t  the Collector from obtaining the 

required information in some other manner and 
so making the assessment. It is no doubt true 
that a statute which imposes a duty must be 
strictly construed, but only I think in so far as 
the imposition of the liability is concerned. The 
principle does not extend to mere matters of pro­
cedure devised as the best means in all ordinary 
circumstances to collect the impost. A case which 
emphasizes this distinction is W&rle & Co. v. 
CoLquhown{l)̂  where the contention was raised 
that the Crown could not assess a firm of wine 
merchants operating from abroad to income-tax 
because they possessed in England no such agent 
or factor as was contemplated by the statute. 
This consideration was characterized by Lord 
E s h e r  M.R as only a matter of machinery and in 
no way limiting the right to make an assessment; 
and similar language was used by Fey L.J. Deal­
ing with the principle that a person should not be 
permitted to profit by his own default, Lord 
E s h e r  M.R., in Goivan v. Wright{2), says :

I find in Maxwell on the Interpretation of Statutes, 
page 184 (page 180 in the seventh edition)^ in a section headed, 
 ̂ oonatmction against impairing obligations or permitting 
advantage from oner’s own wrong the principle resulting from 
the various authorities there collected expressed as follows:—  
‘ On the general pixinciple of avoiding injustice and absurdity 
any construction would be rejected, if escape from it were 
possible, which enabled a person to defeat a statute or impair 
the obligation of his contract by his own act or otherwise to 
profit by his own wrong/
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The learned Master of tlie Eolls proceeds to Gopalasami 
summarize a number of cases illustrative of tliis secretary of

. -I S t a t e  roRprinciple. I n d i a .
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The only argument that remains to he consi- Curgenvî n j. 
derecl under this head is that the statute does in 
fact proYide an alteriiatiYe procedure, because 
under section 25 a penalty not exceeding Es. 1,000 
is awardahle for the offence of omitting’ to make 
the return required by section 8. If the argument 
is that by resorting to a prosecution a sum of 
money equal to the duty may be extracted the 
answer is in the first place that the amount of the 
fine lies in the discretion of the Court and not of 
the ReYonue authorities, and secondly that a fine 
imposed for failing to make a return is in no sense 
duty and the duty would still remain unpaid ; nor 
does the Act proYide any means whereby, even if 
a prosecution is resorted to and a fine imposed, 
the owner can be compelled to furnish the return.

We are not here concerned with the precise 
means adopted by the ReYenue Divisional Officer 
in assessing the duty in the absence of any inform­
ation supplied by the mill-owner. ISTot only did 
the latter fail to submit any returns, but he failed 
to maintain or at any rate to preseiwe the registers 
and accounts which the Act required him to keep, 
so that in the absence of them an estimate had to 
be formed of the Yalue of the goods produced 
upon the best information ayailable. If it be 
granted that the power to assess independently of 
any return is given by the Act the method and 
result of such assessment may be the subject of 
departmental appeal, but so long as it conformed 
to ordinary notions of fairness it cannot be 
questioned in a suit of this character.



G o p a l a s a m i  The second contention is that, even if the Act
secretIuy of allowed an assessment to be made in the circum- 

stances of this case, it does not a.nthoriz6 the
CuEGEOTEN J. collection of arrears of duty—at any .rate—arrears 

occurring over a period of years. Admittedly it 
does not expressly impose any time limit but it is 
contended that there is implied in its provisions 
a more or less immediate assessment and collection 
of the duty. The duty, it is said, is leviable on a 
monthly basis in the interests of the producer, so 
that he may be in a position to fix the price of his 
goods and to dispose of them ; and it would work 
hardship if it were allowed to remain for any 
length of time unassessed and uncollected. There 
are I think several considerations which weaken 
the force of this argument. In the first place the 
producer can be under no misapprehension as to 
his position because he will know the quantity 
and value of the goods produced, and the duty is 
fixed by the Act at three and a half per cent of 
the value. No restriction is imposed upon the 
disposal of the goods pending the completion of 
the process of collection under the Act. Lastly, 
the argument from convenience comes somewhat 
ill from a party whose grievance if any arises 
from his own failure to comply with the Act. It 
may be that collection and assessment of the duty 
wa.s fixed upon a monthly basis in the interests of 
the assessee as well as of the revenue, but, if the 
return which was to form the initial step in such 
a procedure is withheld, it would be unreasonable 
to insist that it is still incumbent upon the 
revenue department either to assess the duty 
month by month or to forego their revenue alto­
gether. Where there is a liability and no express
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provision limiting its realization it is to be Gopalasash 
inferred that it may be realized at a iij time after SECEEXARy op 
it arises. I can find- nothing , in the Act to 
preclude the Collector from so collecting it. cnRG^ r̂xJ 
Indeed Mr. Sesha Ayyangar frankly admits that 
he cannot formulate any exact rule upon this 
point. But unless there can be such a rule, it is 
not possible to say that, in respect of the duty 
payable for any particular month, the assessment 
and demand are out of time. Section 34 of the 
Income-tax Act affords an example of the exist­
ence of such a provision, income -which has 
escaped assessment in any one year being asses­
sable if a notice be served within one year of the 
end of that year. We have been asked to find 
another analogy in the payment of profession tax 
under the Madras City Municipal Act (IV of 1919) 
and some reliance has been placed upon Prince of 
Arcot V. Corporation of Madras(l)  ̂ which deals 
with a case arising under that Act. In respect of 
an allowance received from Government the 
Commissioner of the Corporation assessed the 
Prince of Arcot to profession tax in September
1926 for the ten half-years commencing from the 
second half-year of 1920-21 and the question 
arose whether this assessment could be made 
so as to comprise such arrears. The answer given 
by the Bench was in the negative, the scheme 
of the Act requiring that the assessment must 
be made during the period to which it relates.
I do not think that this decision affords much 
help in the present case. In the first place it lay 
upon the Municipality and not upon the tax-payer 
to take the initial step and some consideration was
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Gopalasami giyen to the inconvenience or hardsliip -wliicli
Secretary of wolilcl be involved in siicli arrear collections.

There was no question in that case of a default on
CuRĜ EN j. 'tlie part of the assessee. It was also hold that the 

tax was in the nature of a licence which has to be 
paid contemporaneously, whereas here it is re­
coverable after the expiry of the period to which 
it relates. In their discussion of the question 
whether the tax was “ due ” I do not understand 
the learned Judges to mean that liability had 
never arisen for its payment, because section 113 
of the Madras City Municipal Act clearly makes 
residence ipso facto give rise to liability, thereby 
differing from the case of water-cess dealt with in 
Raja Ramachandra Apjja Roiv v. Secretary of 
State for India(l). There was in fact a liability to 
the tax, but it was not “ due ” until it had been 
assessed, and the same is true in the present case. 
But that does not affect the question whether or 
not liability for arrears can be enforced. Some 
attempt has also been made to derive assistance 
from the Bea Customs Act (VIII of 1878) several 
of the provisions of which have by section 10 of 
the Cotton Duties Act been applied to the assess­
ment and recovery of duties under that Act. 
Section 39 provides that where customs duties 
have been short-levied the deficiency shall be 
recoverable on demand made within three months 
from the date of the first assessment. This is one 
of the sections which has been extended, but it 
can be of no help to the appellant, even if it 
applied to circumstances like the present, because 
the three months is to run not from the date when 
the liability arises but from the assessment of it.
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I must find acoordingiy that a person Ŷllo lias is 01''ALA?A3!I 

become liable to pay duty and avIio fails to submit sccKETAEYor 
the Tetiirn required by section 8 of the Act caiinot 
plead lapse of time between the production of Ms cuugenven j  
goods and the initiation of steps to assess them as 
a defence to the claim.

The third point taken is that the duty is 
paj^able by the owner, and that the owner of the 
factory at the time when the assessment was made 
was the plaintiff’s vendee. I do not think it is 
necessary to decide the general question which 
would have arisen had the requirements of the 
Act been complied with. There is no doubt that 
at the time Avhen the plaintiff was called upon to 
submit a return and failed to do so he was the 
owner of the factory. Had he duly complied 
there is equally little doubt that he would have 
been liable to make the payment. It is not possi­
ble to hold that he escapes by reason of his failure 
to comply with the direction. He was the person 
who made a profit from the goods which were 
liable to duty and I think he was properly called 
upon to pay it.

The result of these findings is that the levy of 
duty made by the defendant was legally valid and 
that the plaintiff’s suit for refund has been rightly 
dismissed. The appeal is dismissed with costs.

SOTDARAM C h e tti J.—I agree..
A.s.y.
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