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Their Lordships are of opinion that the judgment and decree of
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the High Court of the 25th of February 1880 ought to be reversed, Baikismex

and that it ought to be declared that in adjusting the accounts
between the parties, for the purpose of the proceedings in execu-
tion of the decree of 1873, the defendant is to be charged with
the principal sum of Rs. 2,38,000 and interest at 8 annas per
cent. per mensem from the date of the decree upon the said
principal sum, or so much thereof as from time to time remains
due after giving credit for all payments made on account, toge-
ther with additional interest at the same rate on the first instal-
ment from the date of the solehnama to the payment of such
instalment, and also additional interest at the same rate on the
principal sum remaining unpaid for the period between the
day on which the second or any subsequent instalment became
due and the day on which it was paid or realized, and that each
instalment or any payment on account thereof as paid is to be
credited first in discharge of the interest then due and the
balance towards reduction of the principal.

Their Lordships will humbly advise Her Majesty to the aboveeffect’

The respondents must pay the costs of this appeal.

Appenl allowed.
Solicitors for the appellant : Mr. T. L. Wilson.
Solicitors for the respondent : Messrs. Watkins and Lattey.

ORIGINAL CIVIL.

Before 8ir Richard Garth, Knight, Chief Justice, and Mr. Justice
Cunningham.

9YHE BENGAL BANKING CORPORATION (Praistirrs) v.S. A.
MACKERTICH (oNE or THE DEFENDANTS)

Registration (det IIT of 1877), s. 17 ¢l. (h)—Agreement to Mortgage—
Equitable Morfgage,

Documents amounting to an equitable mortgage when creating an inte-
est in land of the value of Rs. 100 or upwards, require registration under
s. 17 of the Registration Act; but documents when amounting merely to
an agreement to mortgage do not require registration under that section.

Such documents are therefore .available in evidence as agreements to
mortgage without registration, but for the purpose of proving an equitable
mortgage they must be registered before they are available in evidence.
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1884 APpEAL from a decidion of Picor, J., dated 28th January 1888,

Tam BaNean  Under a power-of-attorney, dated. the 1st of February 1880,
%ﬁgﬁf Mrs. Mackertich empowered oné M. J, N. Mackertich, her husband,
ATION 4o gell or mortgage a one-fifth share of a house in Ca.leutta,
Maoicus- to which she wnas entitled in her own right. In September 1880
o M. J. N. Mackertich allanoeé. to borrow from the Bengal Banking
Corporation n sum of Rs. 8,000, On the 1st Ocfober 1880 the

Bengal Banking Corporation advanced that sum to M. J.N.
Mackortich and Hem Chandra Bannerjee on the security of a
promiseory note signed by Hem Chandra Bannerjee aud J. M,

Mackertich as attorney for his wife, which ran as follows :—

“ Four months after date, we jointly and severally promise to
pay to the Bengal Banking Corporation, Limited, or order, at
Calcutta, the sum of Rs. 8,000 for value received, with interest
thereon at the rate "of 18 per cent. per annum, and as colla-
teral security for the said debt, I and Sarah Amelin Maokertich
do hereby ngree to assign, by way of mortgage to the said
Bengal Banking Corperation, Limited, an undivided one-fifth
share to which the said Sarah Amelia Mackertich is entitled in
her own right of and in the three-storied house and premises,
No. 17, Elysium Row, in the town of Caleutta.”

On the 28th January 1881, M., J. N. Mackertieh (with the
consent of his wife) sold his wife’s one-fifth share of the house
to some third person for Rs. 18,000. On the 29th January 1881,
M. J. N, Mackertich died after having received the purchase-money,
The estate of M. J. N. Mackertich came into the hands of
the Adninistrator-General of Bengal, and with it the purchase-
money of the house.

The Bengal Banking Company, Limited, then brought this
suit against the Adininistrator-General and Hem Chaundra -Ban-
nerjee to recover the sum advanced to them on their promissory
note, upon their personal liability, and also against Mrs, Mac-
kertich, praying that the sum of Rs. 8,000 might be paid out
of the Rs. 13,000 in the hands of the Administrator-General.

The defendnnt contended "that as the promissory note ‘was
not registered, it could not “be- nsed as a mortgage, or as crent~
ing auy nterest in the mortgaged property, .althongh it might
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be admissible in evidenco as a promissory nofe, or as an agree- 1884

ment to exceute a mortgage. ———
. . . BANKING
Mr. Kennedy and Mr. Bonnerjee for the plaintiffs, 011;11’83-
Mr. T. A, Apear for the defendants. Ty

Piaor, J.~1 am greatly obliged to tho lenrned Counsel for his ™™

able argument on behalf of the plaintiffs,

But in my opinion the plaintilfs have not sncceeded in
establishing a sufficient caso to make it necessary for me to call
upon the defendant.

The case that has just beon urged is twofold ;

I%irst, a claim to s, 8,000 which ig claimed by the plaintiffs
against & sum of Ra. 13,000, the product of tho sale of the share
of a house, No. 17, Llysium Row, which Mr. Kennedy olearly
- gtated is claimed in virtue of vights arising from the exeeution of
-the document, which is exhibit B in suit, rights attaching on

property, the sale of which realizod the Rs. 13,000,

But s. 17 of tho Registration Act renders it impossible for me
fo give any effect whatever to this document so far ag it would
oreate an interost in immovablo property, it not having boen regis-
tered nccording to that saction, and I, thovefore, hold that this
cannot be done,

Mr. Kennedy then argued, that inasmuch as this document
would give a right to scek specific performance, it bound- the
conscience of tho lady, whose attorney executed it, so as to pluce
the person with whom the agreement was entered into, in the same
position as if the eontract had been carried ont., But this seems
to me no more than a mode of describing the manner in which
equitable considerations may operate to crente an interest in im-
movable property, in respect of which a contract and not a con-
veyance has been entered into.

The " intention of the Registration Act was, I thiuk, that it
should be impossible to use an unregistered document, so that it
should bave directly or indirectly the effect of creating an interest
in immovable property. I admitted exhibit B in evidence
“not as qffeohmg any immovalde property referred to init, bub
meroly a8 ovidence of a ogntruét to exectfe n montn'age, and of
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the transaction recorded in it (inclusive of the obligation created

Tre Bengar VY the words promising to pay) save so far as it, 4.e., the transac-

BANKING
CORPOR-
ATION

v.
MACKER-
TICH,

tion, affected the immovables,” and I think the document cannot
be allowed directly or indirectly to have any further effect.

Secondly, it was argued that the document operated to bind
Mr. Mackertich to execute the mortgage; and that snch mortgage
must contain the usual covenant to pay the money within the
time which the mortgage deed would have stipulated : that this must
be treated as having been done, and that the case must be treated
asone in which a covenant to pay the money had been entered into,
a breach committed, and a claim now made in this snit in respect
of the debt or obligation therein arising. I do not think that
these considerations would entitle me to hold that a debt became
due in respect of exhihit B from Mrs. Mackertich to the plaintiffs.

Under these circumstances, these being the only two reliefs
claimed against Mr. Mackertich, the only decree that can be
made is a decree against the estate of Mr., Mackertich himself.
A decree will go against his estate and against Hem Chandra
Bannerjee as a matter of course with costs on seale 1.

Nothing has been urged about the Rs. 500 remitted to Mr.
Mackertich, and there is nothing in this case to conneet Mr, Macker-
tichin any way as a borrower with theplaintiffs, there is no privity
between Mrs. Mackertich and the plaintiffs in respect of money bor-
rowed. As Mr. Kennedy has pointed out, the power-of-attorney does
not contain a power to borrow money, save by way of mortgage.

I wish it to be understood that as to the operation of the Re-
gistration Act, I follow with a complete assent, the judgment of
Mr. Justice West in the case (1) which has been a good deal dis-
cussed in argument before me.

There will be a decree against Hem Chandra Bannerjee in terms
of the prayer, and also against the estate of Mackertich in terms
of prayer D, with costs against Hem Chandra on scale 2. The
plaintiffs will pay the costs of Mrs. Mackertich and the
Administrator-General on scale 2.  There will be a decree for
administration of Mackertich’s estate.

The plaintiffs appealed against this judgment as far as it re-
lated to the defendant Sarah Amelia Mackertich.

(1) L L.R. 5 Bom., 143.
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Mr. Kennedy, with him Mr, Bonnerjee, for the appellants.
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The share in the house having been gold after the prémissory Tran BaNaax

note was executed, the proceeds of the sale became subject to
the charge in favour of the plaintiffs in the same way ‘as the pro-
perty itself was so subject before the sale. It is submitted, moreover,
that the document is not one requiring registration under s, 17
of the Registration Act; it is really an equitable mortgagein the
form of an agreement to mortgage, and even treating it as an
sgreement to mortgage, we should be entitled under it to a
charge upon the Rs. 13,000.

It was an instrument which we could have specifically enforced
against Mrs, Mackertich if tho property had not been sold, and
not being in a position to specifionlly perform it against the pur-

chaser, we are entitled to enflorce it against the person who made’

the agreement. There is a personal linbility on the part of Mrs,
Mackertich to bring the property in, not by way of charge, but
by way of compelling her to perform tho agreemont.

The Court here intimated to Mr. Kennedy that it would not
be necessary for him to go into the other questions in the appeal,

Mr. Pugh and Mr. I. Apcar for the respondent were not
called upon.

The following judgments were delivered by the Court (Garry,
CJ., and Cunmivaram, J.)

Garrr, C.J.~This is an appeal by the plaintiffs against the
judgment of the Court below, so far only as it concerns the de-
fendant Sarah Amolia Mnckertich. Against the other two defen-
dants the learned Judge made & deoree, -but refused to make one
28 against Mrs, Maokertich.

The claim against her was of this nature.

By a deed, dated tho 1st of February 1880, Mrs, Mackertich
.gave to her husband, M, J, N, Mackertich (since deceased) a
power-of-attorney to sell or mortgage a one-fifth shave of a house
in Elysium Row, to whioh she was entitled in her own right.

Being so empowered, Mr., Mackertich in tho month of Septema
ber in the same year, mranged to borrow from the plaintifs’
Benk a sum of Rs, 8,000, and On the lst of. October they lent
him that money upon the security of a promissory note of that
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date signed by limself, and Hem Chandra Bannetjee (the other

Tre Benaar defendant in this suit) and also sigued by himself as attorney for

BANKING
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?
MACEER-
TEOH.

his wife Mrs. Mackertich, The note was in this form. (See
ante, p. 316).

Having obtained the Rs, 8,000 upon this seeurity, Mr. Macker-
tich (apparently with the plaintiffs’ knowledge), sold Lis wife's
one-fifth share of the house to some third porson on the 28th of
January 1881 for a sum of Rs. 13,000, and having received the
purchage-money, he died on the following dny, the 29th of
January.

His estate then eameinto the hands of the Administrator-Ge-
neral to be administered in due course of law, and with it the
Rs. 13,000, and this suit was afterwards brought by the plaintiffs
to recover the sum due for principal and interest upon the pro.
missory note against the Adwministrator-General (us representing
Mr. Muckertich’s estate and Hem Chandra Bannerjee upon their
personal liability, and as against Mrs. Mackertich), praying that
the Rs, 8,000 and interest might be paid ont of the Bs. 13,000 in
the hands of the Administrator-General,

It seems clear that the power of attorney gave Mr. Macker-
tich vo right to pledge his wife’s personal credit by the promissory
note, go that the only way in which she could be affected wonld
be by charging her Rs, 18,000 in the hands of the Administrator-
General with the amount due upon the note, as ropresenting the
one-fifth share of the property which her husband had agreed to.
mortgnge.

Mr. Kennedy has contended here for the appollants, (as he did
in the Court below), that, the one-fifth share having been sold after
the note was given, the proceeds of the snle hecame subject to the
charge in favor of the plaintilis’ Bank in the same way as the pro-
perty itself was so subject before the sale,

To this Mrs, Mackertich’s first answer was, that the note was
not registered, and althongh it m ight be admissible in evidence 4s
a promissory note or even as an agreenent to exocute & mortgage,
1t was not available iu any way to the plaintiffs,as a morigage, or
:ts' :_l‘entingt any interest in the mortgaged property, without regis~
ration.

It is upon this point ang this point only, a8 we understand, that:
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the judgment of Mr. Justice Pigot proceeds, He hold that this' 18w
document could not be put in avidence, or be treated as ereating Ty bryaas
an interest in land, or in the Rs. 18,000, the'produce of the land, UANKING

Conrron-
inasmuch as it had not been registered, ATION
But ho considered that the document was 1ecelvn‘ole in ovidence Mgk

and available for another purpose, nauiely, that of charging the  M0™
other defendants personally* with the amount of the dobt, and he
nocordingly gave the plaintiff a deorce against those defendants
personally.

In meriving at this conclusion the learned Judge appoars to have
relied upon a cnso decided by Mr Justice West in the Bombay
High Court.

In that case a suit was brought for specific performancoe of an
agreement to purchase a house, which was to this effect:~* Thig
day I have sold to you my houso in which I live, for Rs. 1 ,900 -
sud on sccount thereof I have rocoived from ‘you Rs. 100 ng em-
nost nt the time of exccubion of this bargain, And as to the
remuining Rs. 1,800 tho same are duly to be paid to mo within one
mouth from this day, when you will get the deed made in your
favor.”

This document was not rogistered ; and the quostion aroso, whe-
ther, inasmuch as the transaction had been partially carried out
under it, and an intevost in the proporty created in favor of the
purchaser, the document was adinissible in evidence for the pur-
poses of the suit, without being rogistered, and as I understand
Mr. Justico West, his view was much the same as that taken by
Mr. Justice Pigot horo,

He considered that although as creating an interest in land the
document was not roceivable in evidence, it might bo wsed for
the purposes of the suit, namely, for the purpose of obtaining a
spocific performance of tho agresment.

This really seems the only sonsible way of reconciling the pro-
visions of clauses (0) snd (&) of s, 17 of the Registration Act.
By clause () any documont which purports to croate an inter ost

.in land requives registration, and if not rogistered, it is (by R 49)
not available as nffecting the property comprised thercim: But
by olause (%) any documeut,nob itsell crea ling an interest in land,
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188¢  but merely a right to obtain another document which wonld -
Tom Baaas, oreate such an interest, does not require registration.

%ﬁg{gﬁ* We all know that there are n great many documents coming
ATION  within the description of clause (%) which may amount neverthe-
Maoxr. less to what arve called equitable mortgages, and so create an
TG 4 terest in land, As such, they would require to be registered,
though as mere agreements to mortgage, they, under clause (4),
wonld not. The only way, therefore, of meeting the difficulty
sezms ‘to be, to hold that they are available for the ome purpose

without registration, but not for the other. :

This is only extending to that class of cases the principle which
we have laid down in the Full Bench case of Ulfutunnissa v.
Hossein Khan, (1.)

It is clear, that if we we re to hold that equitable mortgages
when they are in the form of agreements to mortgage, do not
require vegistration, such instruments would be generally used
instead of legal mortgages, for the very purpose of avoiding regis-
tration; whilst on the other hand, if we hold that any document
which amounts to an equitable mortgage cannot be used as an
agreement to execute a mortgage, we shonld be defeating the clear
intention of clause (%) of the Registration Aot. ‘

Mr. Kennedy in the course of his argument reminded us of a
large olass of cases, which are to be found in the English Reports,
in which difficult questions nsed formerly to arige, whether certain
documents amounted to leases, or omly to agreements for leages,
As Jenses they required one kind of stamp, as agreements for lenses
another kind of stamp. Now these cases rather serve to illus-
trate the principle, upon which I think we ought to decide the
present question. '

Aftor the passing of the Act 8 and 9, Viet, c. 106, (ilie
aot to simplify the transfer of property,) all doubts with vegard
to these documents were at an end, beoanse by s, '3 of that

. Act, all leases which were required by law to be in writing, that
is, all leases for three years and upwards), were void unless made.
by deed, and the comsequence was, that no dooument which se—
cured to the lessee an interest for more than three years was'

(1) I.L.R., 9 Cale., 520,



YOL X.] CALOUTTA SERILS. 828

valid as a lease, unless made by dced But from that time the 1884

B e ——

ander the Act were woid’ as laases, as agregments for leases, %ﬁgﬁ;’;‘_’

in otder to render them effectual. ATION
So here, although we must treat a doecument like the present m&}mﬂ.

a5 ineffectual to create any intercst in land, we may treatit ™™

s valid for any othor legitimate purpose. Thus, we may deal

with this instrament a8 a promissory note, or as an agreemont

to execute & mortgage.

Mr. Kennedy goes so far as to contend, that even treating
the document a3 & more agreemont to mortgago, his clients wonld
be entitled under it to a charge upon the Re. 13,000,

But I think that is not so. Unless they can treat the noto as an
equitable mortgage, tho plaintiffs eannot, in my opinion, claim a
charge upon tho Rs. 13,000,

I think, thevefore, that tho Court below was right, and that this
appeal should be dismissod with costs on seale 2

I should add that even supposing that this docnment were
admissible and efectual, as Mr. Kennedy eontends, I think that
other questions of equity would probably arise, which we have
pow abstained from considering, The defendant Mrs., Mackertich
hae not been called mpon to go into her case at all, In fact we
bave stoppad Mr. Kennedy from going into any other question,
except that which was decided by the Court below.

CusningHAM, J.—I ngreo in thinking thab the Judﬂmeut of the
Court below must stand.

 Mr. Mackertich having a power-of-attorney to sell or mortgage

 his wife’s property, signed on her behalf a joint and several pro-
missory note for Rs. 8,000, and as collateral security agreed to
assign by way of mortgage her interest in cortain property.

The plaintiffs state that subsequent to this Mr. Mackertioh
effected a salo of the property for Re. 13,000 and this Rs. 13,000,
on Mackertioh’s denth, passed into the lmuds of tho Administratox

' Greneral. The plmntxﬂ's complain that the Admiunistrator-General

refuses to recognize their claim on the specifie Rs. 18,000 which
* they say is linble to the debt, but regards it merely as enforceable
ngninst the general property of the decensed,
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The question, therefore, raised in the case is the plaintiffs’ right,
in virtue of this document, to follow the sum of Rs. 13,000 in the
hands of the Administrator-General, and render it liable for the
debt which the joint and several promissory note created.

I think that what was said in the Cowrt below, and has just
been said by my lord, makes it clear that it is only by treating
this document as a mortgage and investing it with all the effects
of a mortgage that we could do what the plaintiffs ask, and
as I think we are precluded by the Registration Act from
allowing it to have this effect, I agree in thinking that the appeal
must be dismissed.

Appeal dismissed.

Attorneys for appellants : Baboo Gonesk Ch. Chunder.

Attorney for respondent : Mr. Carruthers.

PRIVY COUNCIL.

ISRI DUT KOER anp ormers (Prarntires) v. HANSBUTTI
KOERAIN axp ormers (DEFENDANTS).®

[On appeal from the High Court at Fort William in Bengal.]

Declaratary decree, Suit for--Civil Prccedure Code (dct VIII of 1859), s, 15—
Hindu widow's control over savings of the income of ker limited estate.

A suit brought during the life of 2 Hindu widow by the presumptive
heir, entitled on her death to the possession of the property in which she
held her limited estate, to have an alienation by her declared to operate
only for ber life, is among the exceptions to the general rule established by
decision upon Act VIII of 1859, s. 15, viz., that, except in certain cases,
a declaratory decree is not to be made unless the plaintiff shows a title
to, though he does not ask for, consequential relief.(1)

Held, that although to grant a declaratory decree under the above sec-
tion, was discretionary with a Court, yet in a suit of this class, known to the
law, and in many cases the only practical mode of enforcing the presump-
tive heir’s right to interfere with the widow’s alienation, the grounds for
the discretionary refusal of the decree should be strong. In this case, the
difficulty of the question raised, and the expense of the litigation, which
had been referred to as grounds for refusing it, were insufficient reasons.

% Present : Lord Warson, Sir B. Peacock, Sir R. P. Cornieg, Sir R.
CovucH, and Sir A. HoBrOUSE.

(1) Kattama Natchiar v. Dora Singa Tever, L. R.2 1. A, 169; 8. C.
15 B. L. R. 83.



