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A P P E L L A T E  C I Y I L — F U L L  B E N C H .

Before Mr. Justice Madhavan Nair, Mr. Justice Jackson 
and Mr. Justice Lahshmct-na Rao.

S U B B A R A Y A  GOU N DAN  and another (P etitiokee— T hied
DEPENDANT— JuDGMENT-DEBTOE AND NIl), APPELLANTS, ___

tJ.

Y . T . R . Y IR A P P A  CH ETTIAR BAN K and three others 
(Respondents— Plaintiffs— Deceee-holners)^ Respondents,*

Insolvency— Order dismissing afjpliccition put in by judgment- 
dehtor under Order X X I ,  rule 90, of the Code of Civil 
Procedure— Judgment-dehtor becoming insolvent— Bight of
appedl o f insolvent.

A  judgmeDt-debtor who has been adjudicated an insolvent 
has the right to prefer an appeal against an order dismissing an 
application put in by him under Order X X I ,  rule 90, of the 
Code of Civil Procedure in the course of the execution of the 
decree passed against him.

Kondajpalli Tatireddi v. Bamachandra Rao, (1921) 13 L-W. 
616, approved. Palaniandi Ohettiar v. Kalyanarama Aiyar,
(1926) 97 1.0. 486, overruled. S ari Rao v. Official Assignee, 
Madrasj {1 9 2 i:]) I.L.R. 49 Mad. 461 (F.B.), distinguished.

A p p e a l  against the order of the Court of the 
Subordinate Judge of Coimbatore, dated 18tli 
October 1929 and made in Execution Application 
No. 384 of 1929 in Execution Petition ISFo. 491 of 
1927 in Original Suit No. 246 of 1926.

This appeal against order coming on for hear
ing in the first instance the Court (P a k e n h a m  
W a l s h  J.) made the following

O edeb of R eference to a  F ull B ench .

The first appellant was a jndgment-debtor in a certain suit 
and his property was sold in accordance with the decree there
in  and purchased by the decree-holders. He filed an applzoatiofi

* Appeal againat Order No. 107 of 1930,
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TindeT Order X X I , Rule 90 , Civil Procedure Code, to set aside- 
th.6 sale. The application was dismissed by tiie Court of 
first instance but on appeal to the High. Court the sale was set 
aside. The decree-holdeis then filed a review petition on the 
groTind that when the jndgment-debtor filed the appeal to the 
High Court he had been adjudicated an insolvent on a creditor’s 
petition and was not competent to file' the appeal. These facts 
have been ascertained to be correct and the Official Eeceiver 
has now consented to continue the proceedings. The initial 
question is whether the appeal by the insolvent was competent 
or not. There is direct conflict of authority in this Court with 
regard to this matter. The first case is Kondapalli Tatireddi 
V. Ramachandra B ao{l), where Spenoee and Eamesam JJ. held 
that the insolvency of a judgment-debtor does not render it 
incompetent for him to continue the proceedings under Order 
X X I, rule 72, by way of an appeal. The judgment in this case 
was delivered on 2nd February 1921. The other case is 
Palaniandi Chettiar v. Kalyanarama Aiyar(2)j where 
P h illip s  and M adh avan  N a ir  JJ. held that a party to a suit 
after adjudication as an insolvent cannot be deemed to be a 
person aggrieved by it and has therefore no right to institute 
an appeal against the decree in the suit. That related to a 
matter under Order X X II , rule 8. The decision in Konda- 
fcdli Tatireddi v. Raviachandra Rclo(1) is not referred to 
in that case, but the learned Judges considered the matter as 
governed by the Full Bench decision in Sari Rao v. Official 
Assignee, Madras(S). The Full Bench case was a matter arising 
entirely under the Insolvency Act. The insolvent there wished 
that a particular piece of property should not be sold at a parti
cular time and wanted to appeal against the order of the Official 
Keceiver to sell it. In this matter the question arose whether 
he was aggrieved by the order of the Official Receiver. The 
Full Bench held that he was not a person aggrieved. That 
case is not a direct authority on the position of an insolvent 
preferring an appeal against an order in execution of a decree 
passed against him and one of the main arguments urged 
in that case was that the insolvent had no right to interfere 
with the insolvency proceedings and retard them. Here the 
Official Receiver is interested in continuing the appeal. In

(1) (1921) 13 L.W . 616. (2) (1926) 97 I.C. 486.
(3) (1926) I.L.E. 49 Mad. 461 (F.B.).
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view of the direct conflict of autliority between Kon&a,pdlli 
Tatireddi v. Ra,ma,cKandt(L E ao(l) and Palaniandi Ghettiar 
V. Kalyanarama Aiyar{'^) I would suggest to the Chief 
JirSTiCE to refer tlie follow ing questions to a Full B en cli;—

(1) Has the judgment-debtor who has been adjudicated 
an insolvent right to prefer an appeal against an order dis
missing an application put in by him under Order X X I , rule 90, 
in the course of the execution of the decree passed against 
him ? and

(2) if such an appeal is incompetent in its inception can 
it be continued if the Official Receiver consents to continue it ?

K. V. Bamacliandra Ayyar for appellants^
C. S. Sivaminathan for T. S. Anantaranian 

for respondents.
Cur. adv. vult. 

The OPlNioisr of tlie Court was delivered by 
Mabhavan Naie J.—The questions referred to 
tlie Eull Bench are r

(1) Has the jud gment-debtor 'who has been adjudicated 
an insolvent right to prefer an appeal against an order dismis
sing an application put in by him under Order X X I ,  rule 90, 
Civil Procedure Code, in the course of the execution of the 
decree passed against him ? and (2) if such an appeal js in
competent in its inception can It be continued if the Official 
Seoeiver consents to continue it ?

This reference lias been occasioned on account 
of the conflict between the decisions in Kondapalli 
Tatireddi v. Bamachandra Rao{V) and Palani- 
yandi CheMiar y. Kalyanarama Aiyari^), In 
Kondapalli Tatireddi v. Ramachandra Rao{l) 
it was held that the insolvency of a judgment- 
debtor does not render it incompetent for him to 
continue the proceedings under Order XXI, rule 72, 
by way of a.n appeal. In Palaniandi Chettiar v, 
Kalyanarama Aiyar(2) it was held that a party 
to a suit after adjudication as an insolvent ̂ cannot
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(1) (1921) 10 L.W. 616, 
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<2) <1926) S7 3E.C. 48S.
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be deemed to be a person aggrieTed by it and has 
therefore no right to institute an appeal against 
the decree in the suit.

The facts of the case nnder reference are as 
follows :—In execution of the decree in Original 
Suit No. 246 of 1926 on the file of the Subordinate 
Judge of Coimbatore properties belonging to the 
jndgment-debtor -were sold on 6th March 1929 and 
purchased by the decree-holders. On 4th April 
1929 the judgment-debtor filed an application 
nnder Order XXI, rule 90, CiTil Procedure Code, to 
set aside the sale. On 15th October 1929 he was' 
adjudicated an insolvent on an application filed 
by a creditor on 26th April 1929. On 18th October 
1929 the judgment-debtor’s application to set 
aside the sale was dismissed by the Court of first 
instance, but on appeal filed by him on 16th 
December 1929 the High Court set aside the sale on 
7th October 1931. The decree-holders then filed a 
review petition on the ground that when the 
3 udgment-debtor filed the appeal to the High 
Court he had been adjudicated an insolvent and 
was therefore not competent to prefer the appeal. 
Notice was then issued to the Official Receiver 
and he has consented to continue the proceedings.

The first question for decision is whether the 
appeal by the insolvent to the High Court 
was competent or not. . On the facts of the case 
there is no difficulty in answering this question. 
The insolvency petition was filed after the proper
ties were sold in Court auction and until the sale 
is set aside the properties will not vest in the 
Official Receiver. The Official Receiver has not 
taken any steps to set aside the sale.; ,and, the 
assets having been realized before the date of the
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, admission of the insolTency petition he cannot 
even, claim the benefit of the execnition (vide 
section 51 of the Provincial Insolvency Act). It 
follows therefore that the jndgment-debtor whose 
interests are aifected by the sale can not only file 
an application under Order XXI, rule 90, but also 
prefer an appeal against the Subordinate Judge’s 
order. The respondent relies on Order XXII, 
rule 8, Civil Procedure Code, in support of his 
contention that

even wiien the proceedings had been properly instituted 
by the insolvent lie cannot himself continue them, for if the 
OiBcial Receiver refuses or neglects to continue those proceed
ings the Court may make an order dismissing the suit on the 
defendant's appb'cation.^’

Mo doubt this is the view expressed by the 
learned Judges in Palaniandi Chettiar v. Kalyana- 
rama Aiyar(l) but it is not noticed in that judg
ment that Order XXII, rule 12, Civil Procedure 
Code, makes rule 8 inapplicable to proceedings in 
execution of a decree or order. As pointed out in 
Kondapalli Tatireddi v. Bamachandra Bao(2)̂  
Order XXII, rule 8, applies to an insolvent- 
plaintiff and is confined to suits when the events 
mentioned therein happen. This decision has 
not been referred to in Palaniandi Chettiar v. 
Kalyanarama Aiyar(l). In the latter case the 
learned Judges relied on the Full Bench decision 
in Hari Rao v. Official Assigneê  Madras(^), But in 
that case the question arose under the Insolvency 
Act and the decision therefore cannot be consi
dered, as observed in the order of reference, as a 
direct authority on the position of an insolvent 
preferring an appeal against an order in execution
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(1) (1926) 97 I .e . 486. (2) (1921) 13 L.W. 616.
(3) (1926) I.L.R. 49 Mad. 461 (F.B.).
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of a decree passed against liiiii under the C ivil. 
Procedure Code. The decision in KondapalU Tati- 
reddi y. RamacJiandra Picw{l) has been followed 
in Ranickandra v, ShripaU{2). In our opinion 
the decision in KondapalU Tatireddi y. Bama- 
chandra Rao{l) lays down the correct law. For 
the reasons given above we would answer the 
first question referred to the Full Bench in the 
affirmative. In this view the second question 
does not arise for decision.

G.E.

(1 ) (19213 13 L .W . 616. (2) AIM,  1929 Bom. 202.


