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PRIVY COUNCIL.

BALKISHEN DAS ( P e t i t i o n e b )  v . RU N  BAHADUR SINGH
(O b j e c t o e ).

[On appeal from the H igh  Court at Fort W illiam  in Bengal.]

Decree— Construction o f decree— Penalty— Higher rate of interest upon 
default in 'payment o f instalment.

A  decree, of which the terms liad been arranged by solehnama between 
the parties, for payment of money by instalments with interest at six 
per cent., was construed to provide also for three contingencies, viz., non- 
payment at due date, (a) of the first instalment, two consecutive instalments 
being in arrear at the same time ; (b) of instalments, other than the firs t; 
(c) of the first instalment, simply. Upon the occurrence of (a), or of (J), 
execution might issue for the whole decretal money with interest thereon 
a t twelve per cent. Upon the occurrence of (c~) execution might issue for 
tha t instalment, with interest at twelve per cent, from the date of the 
decree.

The deeree-holder having accepted payment of the first instalment on 
the footing of (e), held that he had not, by any admission or settlement, 
precluded himself from insisting on the above construction as to (J). Held, 
also, that these provisions for double interest were but a reasonable substi­
tution of a higher rate of interest for a lower, in a given state of circum­
stances, and were not in Jie nature of a penalty against which equitable 
relief might be claimed.

A p p e a l  from -a  decvee (27th February 1880) o f the H igh  
Court settin g  aside an order (16th  J u ly  1879) of the Subordi­
nate Ju d ge o f G ya m ade iu execution of decree and substi­
tu tin g  another.

The questions on this appeal related to the construction of  
a decree founded ou, and reciting, a solehnama between the parties, 
aud to the right of the appellant to execute to the extent o f the 
provisions o f that decree when properly construed.

On N ovem ber 1 1 th, 1870, Raui Ism idh K oer, since deceased, 
executed a security in favour o f  R ai N araiu Das, also since 
deceased, aud now represented by Balkishen D as, the appellant, 
for repaym ent of R s. 1 ,75 ,000 , with interest by half-yearly, 
instalm ents. Default having been m ade in paym ent, Rai Narain.

* Present-. Lord W a t s o n ,  Sir B. P e a c o c k ,  Sir R. P .  C o l l i e s ,  and Sir 11. 
C o u c h .

P . C *
1883.

June  21, 22. 
J u l y  11,
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1883 Das sued tlio Rani to recover tlie amount due, which with a
■Ba l k i s h e n  further loan came to Rs. 8,15,359. To this suit tho respondent,

D a s  w j10 W£ls i16i r ;u reversion to the estate in the hands of the Rani,
*■ i ■Bttn Baha- (a  Hindu widow) was added as defendant. During' the progress

d o b . ih g  . ^  the suit an arrangement was coine to forpnymenb by instalments 
of Rs. 30,000 each; and a decree wafi made ou the 29th Mnroli 
1873, whioh gave rise to the present dispute, l'lio decree, which 
stated the terms of a solehnama between tho parties, contained the 
articles set forth in their Lordships’ judgment.

The due date of the first instalment payable was September
25thj 1874, but i t  wns not paid nntil a short time before
the second instillment fell due. Tho decree-holder, accepting it, 
gave ii receipt, dated 1st September 1875, containing tho following 
statement of the mode in which the payment of Its. 30,000 
was appropriated :—■

Rs. A. P .
“ Rs. 30,000, half of which is ... ...15 ,000 0 0
Out of the principal meutioned in the kislbundi 

decree for the first instalment, i.e., for 
Bhadon 1281 Fnsli ... ...21 ,280  0 0

Interest on Us. 30,000 from the 29tli March 
1873, the diite of the solehnama, to the 
31st August 1875, the date of payment
at the rate of 1 rupee per oeut. per month,
which, by reason of default of instalment, 
became payable uuder the terms of the 
Bolehnama embodied iu the decree, at 1 
rupee per cent, instead of 8 auuas per 
cent. ... ... ... 8,720 0 0

Dated the 1st September 1875, corresponding with the &ud 
Bhadon Sudi, 1932 Snmbat, or 1382 Fusli.”

On the 19th August 1876, shortly before the third instal­
ment became doe, the respondent remitted to tho decree-holder 
Its. 30,000, in payment of the second instalment, making np an 
account as f o l l o w s T o  principal Rs. 23,82-0 ; to interest Ils. 
6 ,ISO.” The last item of interest was apparently arrived at by 
calculating interest on the instalment from tho 29tli March 1878 
to the 3rd September 1876 at 6 per cent, This tho dccreo-holder
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refused to accept. Afterwards, tlio money having been paid into 1883 

Court, together with n further sum of Rs. 80,000 deposited on iu t.h-thŵ w 
tbe 19th September 1877, on account of the third instalment, -̂ AS
shortly before tbe fourth instillment became duo. tha decree-bolder K u n  B a h a -  

.. i ■ . dde Singh.
took the money out, it Doing understood that no special appro­
priation or adjustment was made or admitted.

Ou tbe 18tb September 1877, tho decree-holdor filed the 
petition, out of which the  prosent appeal arose, to realize Rs.
8,06,253, alleging that tha jndgmont'.-dobtor had, by failing to pay 
the instalments decreed, become liable to pay the balance of the 
decretal money with interest at twelve per cent, giving credit for 
the instalments reoeim l with intereafc nt tho enhanced rate de­
ducted. To tins the respondent filed his petition o f objection.
The order made by the Subordinate Judge of Gy a, and the deoree 
on appeal made by the H igh Court, are stated in their Lordships' 
judgment.

Ou this appeal—•
Mr, J, F. Leith, Q.C,, and M r, R. V. Doyne appeared for the 

appellant,

Mr, T. H . Cowie, Q.C., and Mr. J, T. Woodroffe for the res­
pondent.

For the appellant it  wna argued tha t the terms of the decree 
of 29tli March 1878, followed by tho actual defaults made by 
tlie judgment-debtor in paying the instalments, permitted tho 
former to calculate the additional interest on tho balance of tha 
decretal m oney; on the first instalm ent from the date of the 
decree; and on the second and subsequent instalments from tho 
dates at which each of them became duo to the dates of payment.

For the respondent it was argued that the decree-holder 
was not, upon the true construction of the consent decree, entitled 
to interest at the enhanced rate upon the principal sum decreed.
Moreover, independently of this construction, the general rule 
as to equitable relief against the operation of penalties int&nded 
to secure collateral objects, was applicable, and would prevent 
the recovery of interest at the rate on which the appellant insisted.
The order of the High Ooui't did substantial justioe between the 
parties,
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1883 R eference was made to Boley Dobey  v. Sidesw ar Ihio ( 1 ) ;
B a l k i s h e n  Bichook N a th  P an day  v . P am  Lochun Singh  (2) ; Pare snath

D a s  M ukhopadhya v. K risto  Mohun Saha  (3j.
K u n  B a h a - Their Lordships’ judgm ent was delivered by
d u b  S i n g h .  ^  P jca co ck .— This is an appeal by Rai Balkishen D as, the

representative o f  Rai Narain D as, from an order of the H igh  Court 
at Calcutta, dated the 27th Februarjr 1880, by which an order 
o f the Subordinate Ju dge o f Gyn, o f  the 16th J u ly  1879, was set 
aside, and the order appealed from was substituted for it.

The determ ination of the questions which arise in the appeal 
depends upon what is the proper construction to be put upon 
the 3rd clause of a decree o f the Subordinate Judge of G ya, 
dated 29th March 1873, in a suit in which Rai N arain  Das
was plaintiff, and the respondent, R aja Run Bahadoor S ingh , 
was one o f  the defendants.

That decree was obtained by R ai N arain Das in pursuance 
of a solehnam a or com prom ise, between the parties to the suit.

The am ount decreed was Rs. 2 ,38 ,000  principal, w ith interest, 
and by the 2nd Article it  was ordered, am ongst other things, 
that—

“ Tlie plaintiff shall get interest on the decretal money at the rate of 8 
annas per cent, per mensem from defendants. That the defendants shall 
pay annually Rs. 30,000 out of the principal and interest year after year by 
instalments to the plaintiff; and the plaintiff, after granting a receipt and 
filing a petition in the Court, shall take the said sum from defendants. 
Out of the annual amount of Rs. 30,000, whatever may be found due on 
account of interest, the decree-holder shall deduct the same on account of 
interest, and credit the balance to the principal. The first instalment shall 
be in one lump, on the 30th Dhadon 1281 Fnsli. In  future, year after year, 
each instalment shall be so paid in a lump sum on the last day of Bhadon of 
each year. The money covered by the instalment shall be sent to the decree- 
liolder at Benares, and defendants shull pay the expenses incurred iu sending 
the same.”

The 3rd A rticle, which is the im portant one, is as follows :—
“ I f  the first instalment be not paid on the 30th Bhadon 1281 Fusli, and 

two consecutive instalments be not paid, then the plaintiff shall have the 
power to take out execution of the decree, and realize his entire decretal 
money, with interest at the rate of one rupee per cent, per mensem, from

(1) 4 B. L. R. Ap. 92. (2) 11 B. L. R. 135.
(3) 3 B. L. R. A p. 105.
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d e fe n d a n ts ,  a n d  t h e i r  p r o p e r t ie s .  I n  case o f  d e f a u l t ,  t h e  d e c r e e - b o ld e r  s h a l l  1883  

b e  e n t i t le d  to  t a k e  o u t  e x e c u t io n ,  f in d  r e a l iz e  in t e r e s t  o n  t b e  e n t i r e  d e c r e t a l  g A L K IS H E N  

m o n e y  f r o m  th e  d a te  o f  s u c h  d e f a u l t  t o  t h a t  o f  r e a l iz a t io n ,  a t  t h e  r a te  o f  o n e  D a s  

r u p e e  p e r  c e u t .  I f  t h e  f i r s t  in s t a lm e n t  be  n o t  p a id  o n  th e  3 0 t h  l ih a d o n  1 2 8 1  ^  ^ B a h A  

F u s l i ,  t h e n  t b e  d e c r e e - h o ld e r  s h a l l  h a v e  th e  p o w e r  t o  r e a l iz e  th e  p r in c ip a l  d u e  S ih g h ,  

w i t h  in t e r e s t  a t  t l i e  r a te  o f  o n e  r u p e e  p e r  c e n t ,  p e r  m e n s e m  f r o m  th e  d a te  o f  

t h i s  s o le h n a m a ,  to  w h ic h  y o u r  p e t i t io n e r s ,  d e fe n d a n ts ,  s h a l l  h a v e  n o  o b je c t io n .

I f  a t  a n y  t im e  w i t h i n  t h e  t e r m  d e fe n d a n ts  d e s ire  to  p a y  a n y  s u m  o v e r  a n d  

a b o v e  U s  3 0 ,0 0 0 ,  th e  p l a i n t i f f  s h a l l  h a v e  n o  o b je c t io n  t o  re c e iv e  t h e  s a m e .”

The first instalment., which fell clue on the  3 0 th  Bhadou  1281, 
correspond ing  w ith  tlie 25 th  S ep tem b er  1874, was n o t  paid on 
th a t  d ay .  I t  was, however, paid on  the 31s t  o f  A u g u s t  1875, 
before tlie se'coud ins ta lm en t  becam e payable ,  and a receip t for 
th e  same, dated  the  1st o f  Sep tem ber  1875, was g iven b y  the 
decree-holder acknow ledg ing  the  p a y m e n t ,  and  s ta t in g  th a t  
R s .  8 ,720 were appropria ted  to the  p a y m e n t  of in te res t  on 
Rs. 30 ,000  from the 29 th  M arch  1873, the  date of  the solehnama, 
to  the  said 31st  o f  A u g u s t  1875, the  d a te  o f  p a y m e n t ,  a t  the 
ra te  o f  one rupee  per  cent, per  m ensem , which, b y  reason of  tlie 
defau lt  of p ay m en t  of the  in s ta lm en t  on the  due date, becam e 
payable  u nder  the  te rm s of  the solehnam a or com prom ise embodied 
in  the decree, a t  the  ra te  o f  one rupee instead o f  e ig h t  annas 
p e r  cent,  per  m onth .

S ubsequen t ly ,  a f te r  two in s ta lm en ts  had  been paid ,  and  a 
th ird  in s ta lm e n t  had become due, an  applica tion  was m ade b y  
th e  decree-holder  to the  S u b o rd in a te  J u d g e  of Gy a for execution 
of the full a m o u n t  o f  the decree, w ith  in te res t  a t  tlie ra te  o f  one 
rupee per  cent,  per m o n th ,  a f te r  deduc ting  Rs. 6 0 ,0 0 0 on accoun t 
o f  the  two in s ta lm en ts  which had been  paid. T h a t  application 
was made upon the  g r o u n d  tha t defau lt  had  been m ade in  p a y ­
m e n t  of the f irs t  in s ta lm e n t  on  due  d a te ,  and  of  tw o consecutive 
insta lm ents .  The S ubord iua te  J u d g e  held th a t  two consecutive 
in s ta lm en ts  were  no t unpaid  w ith in  the m e an in g  o f  the  th i rd  
clause of  the  decree. H e  therefore  ordered  th a t  the  petit ion  for 
th e  execution o f  the decree b y  realization o f  the  en t ire  decreta l 
m oney in one lum p, w ith  in te re s t  a t  the  r a te  of one rupee p e r  

^cent. per  m onth ,  should be rejected, b u t  th a t  for the in s ta lm en t  
th e n  overdue the  decree should be executed .

U pon  appeal the H ig h  C ourt ,  on the  29 th  J u l y  1 8 78 ,  affirmed 
th e  decision, aud  no appeal to H e r  M ajes ty  iu Counci! from th a t
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18S3 judgment 1ms been preferred. Ifc therefore stands unreversed. 
Balkisheh” Tlie Judges of the High Court stnted that, in their opinion, the 

Das view taken by the Subordinate Judge of tho arrangement be-
E ttn Ba h a - tween the parties was correct, and that the intention evidently 
d u e  S in g h . tlmt 110 two instalments should be outstanding at the same 

time, and that, provided tlie debtor paid up the first instalment 
after due date, but iu sufficient time to guard against a second 
instalment becoming overdue whilst the first remained unpaid, 
he was to be allowed to do so ou payment of a double rate of 
interest as a penalty, but that, if he went further, and allowed 
two instalments to be actually due and unpaid a t one and the
same time, the arrangement would fall to the ground, and the
whole amount of the deoreo would be realizable in a lump sum.

Independently of the fact that no appeal was preferred against 
that decision, their Lordships are of opinion that the construction 
of the decree was substantially correct, though they do not con­
cur with the High Oourt that the payment of a double rate of 
interest was in  the nature of a penalty. Tlie solehnama was 
an agreement fixing the rate of interest, whioh was to be at the 
rate of 6 per cent, uuder certain circumstances, aud 12 per cent, 
■under others.

In  a subsequent judgment, dated the 25 th February 1880, to
which advertenoe will be made presently, tho H igh Oourt
say :—-

“ I t  was one of tlie terms of tlie Bolehnnmsi thnt if «t nny time two in 
stnhnenls were due nt the same time, tlie whole of tlio debt rIiould be recover* 
able forthwith, and the interest, which otherwise was to ho calculated lit 6 
per cent, per uni:um, should bo oiilouJ.ittod at 12 per oout.; aud llioro was a 
further term ill tho soleluiama tlmt if the first instalmanb wna not jmid in 
due tiuie, interest should be calculated nt tlie rate of 13 per cent, instead of 
6 per cent, from the dnt« of default until realization.

"There is no specifio mention in the soleUmuuu of any other instalment 
tlmn the first, bnt this bein£ n decree of Court, wo think thnt the language 
of it is capable of a more liberal construction than if it had been simply ii 
deed between the parties, nnd we are of opinion that the fmme conditions must 
be considered applicable to default ou every iuutulmcnt which two intida appli­
cable in default of the first instillment.”

Their Lordships think i t  right in this place to refer to that 
part of tho judgm ent, in order to poiut out tlmt, in th»ic 
opinion, the decree-holder could uot, under the first paragraph
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of t l i e  3rd d i m s ©  of t h e  s o le l in a m n , i s s u e  e x e c u t io n  fo r llio 1883 

full amount o f  th e  j u d g m e n t ,  w i th  1 2  p e r  c a n t ,  in t e r e s t ,  B a lk ib h e s -  
u n less  b o th  the first, i n s ta l m e n t  s h o u ld  n o t  b o  p a id  on tlio 3 0 th  

Bhndon 1 2 8 1  F u s l i ,  a n d  tw o  c o n s e c u t iv e  i n s ta lm e n t s  s h o u ld  be  s f s o i f "  
in  d e fa u l t  a n d  u n p a id  a t  t h e  nu iu a  tiiue. T h a  Tiigl-i C o u r t  w o itk l 
r e a d  th e  w o rd s  "  f i r s t  i n s t a l m e n t ”  a s  i f  fchoy h a d  b o o n  f f a n y  

in s ta lm e n t ,”  a n d  t h e  words “  on  th a  3 0 f,h  f t lu u h m  1281 F u s l i ,"  

as i f  th e y  h u d  b e e n  u  o il  fcho 3 0 th  B lu u lo n  1 2 S 1 .F u s l i ,  o r  o n  th a  

last d a y  of Bhndou in  a n y  y o u r ,  a«  th o  c a s e  m a y  b e . ' ’ T h e ir  
L o rd sh ip s  th i n k  t h a t  th o  w o rd s  “  f i r s t  in a t t i h n o n t”  m u s t  bo  ra n d  
in  th e ir  s t r i c t l y  l i te n i t  s o u s e ,  n n d  t lm t  th e  w o rd  "  a n d ”  i u  th a t  
p a r a g r a p h  m u s t  b e  r e a d  i u  t h o  c o n j u n c t i v e  a n d  u o t  i n  t h e  d i a • 

j u u c t i v o ,  a u d  c o n s e q u e n t l y  t h a t  th o  H o u - p a y i n o u t  o f  t l io  f i r s t  

i n s t a l m e n t  o u  t h e  d u e  d a t e  w a s  a  m a t e r i a l  p a r t  o f  t h e  c o n t i n g e n c y  

c o n t e m p l a t e d  b y  t h e  f i r s t  c l a u s e ,  a n i l  t h o  a l l o w i n g  o f  t w o  

i n s t a l m e n t s  t o  bo  i n  a r r e n r  a t  t h e  s u m o  t i m e  t b e  o t h e r  p o r t i o n  o f  

t l m t  c o n t i n g e n c y .

The only remaining question is whether, in default of payment 
of any instalment other than tho first ou the due date, interest from 
the date of such default until the realization of the ins till men t 
was to be paid upon tho full amount of tho principal remaining 
unpaid at the tiino or only upon the amount of tho instalment.

The Subordinate Judge, in his judgm ent of the 16th Ju ly  1879,
.after giving his reasons, says : “ Honce it clearly appears that tlie
object aimed a t by the solehuama was that in  case of breach of 
instalment the decreo-holder would get interest on the expired 
instalment at one rupee per cent, per month in tho place of eight 
a mi as per cent, and lie decreed accordingly.”  Boili parties ap­
pealed to the H igh Court from that decision.

Ou the 25th February 1S80 the High Court appear to  have 
agreed with the Subordinate Judge in thinking that the inei'esised 
rate of interest was to be paid on the amount of tho instalm ent 
in default, aud uot upon the whole amount of the debt. Their 
judgment) and decree are quite unintolligblo. They order the 
decree of the Subordinate Judge to be set aside, and thea they, 
declare that the first instalment of Us. 30,000, which bad been 
paid, is to be treated as’.not.having been paid ; afterwards they 
declare that iii adjusting tbe account between the parties i t  must
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1883 be taken that tlie said first instalment wits duly paid on the 25tli
Balkishen"September 1854, and that all subsequent payments must bo takm

■̂AB to have been properly mmlo for tho purposes of tlio subsequent
B u n  Ba h a - i n s t a l m e n t ,  a n d  t h a t  i u  d o a l i n g  w i t h  t h o s e  i n s t i l l m e n t s  i n t e r e s t  
dub Singh. ,i , ,

w ill b e  c u m u l a t e d  a t  6  p e r  c e n t ,  p e r  a i n i u m  o u  t l i o  w h o le

debt, aud tlie capital will be paid oft' by the residue of snob ia- 
Bailments, after providing for interest a t thnt date. Then they 
order tbe jiulgment-debtor within six months from tho date of 
the decree to pay to tho decree-holdor' tho said first instillment, 
with interest at 12 per cent., and th a t in default thereof the decree- 
holdor may apply, and the Court reserves the power of reconsider­
ing, and if necessary of altering tbe terms of the decree.

The reason given by the H igh Oourt for holding that, iu  default- 
of payment of a second or subsequent instalm ent on due date 
interest is to be calculated upon tbe amount of the instalment^ 
and not upon the amount of the whole docretal money, is that 
in the receipt given for the  first instalment a. portion of it, wa!., 
8,720, is appropriated to the payment of interest a t 12 per cent, 
upon the amount of tbe first instalment, aud not upon the whole1 
debt. I t  is said,—

"According to tlio strict construction of tlie Boleluiama, I  m yself J tm rft 

doubts whether tlie plaintiff would not bo entitled to 13 per cone, interest 
upon the whole amount foe the time being due between tho due ditto’ of 
each instalment and the lime it was actually paid, that is, from tho data 
of -default of payment until its realization ; but inasmuch as the parties 
themselves, when the Orafc instalment was paid, have put a construction 
upon this instrument, and have treated the interest hb calculable on- the 
Rs. 30,000 and not on the whole sum, and as the Judge of tlxo Court below,, 
as we understand his judgment, has decided in tlie Bn mo Tray, we tlxi ujc 
we ought not to interfere with that decision, because the eflect of calculat­
ing' interest only upon the instalment upon that first occasion may havo 
xnisled the other side, nnd may very seriously prejudice them if  any other 
construction is now put upon the instrument j for, i f  upun that occasion 
the plaintiff had claimed to be entitled to 12 per cent, upon tho »’holo 
amount of the debt, and not to 12 per cent, on tho instalment only, it is not 
improbable that the defendant might have been careful to pny up what wtffc 
due, aud not have continued in default, aa he appears to have, done.”

Their Lordships are of opinion that, according to  Article 3 
of the decree of 1873,-- three contingencies were ia  the contein- 
plation of the parties.
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The first is, i f  the first instalm ent be not paid ou the 30th 1883
Bliadou 1281 F usli, and two consecutive instalm ents be not b a l k i s h e n

paid. The second, “ in ease o f default.” The third, i f  the first ^As
instalm ent be uot paid on the 30fch Bliadou 1281 Fusli. The

E>UR b lN G H ,

first 1ms already been considered and dealt w ith. U pon  tlie third  
the parties have put their own construction, and have voluntarily  
settled upon the basis o f that construction, w hich  their Lord­
ships cannot say was wrong. The decree-holder is bound by  
it , and cannot, iu the settlem ent o f  accounts, recover interest at 
1 2  per cent, in  respect o f the default iu  p aym ent o f  the first 
instalm ent from the date o f the solehnam a to the date o f  reali­
zation of that instalm ent except upon the am ount o f  the instal­
m ent, interest upon the rem aining portion of the debt during  
that period b ein g  calculated at 6 per cent, per annum.

In  determ ining upon what amount in terest at 12 per cent, per 
annum is to be allowed in consequence o f a default in  paym ent 
on the due date o f  the second or any subsequent instalm ent, 
the decree-holder is not bound by the construction put by him  
upon the 3rd clause, nor by any adm ission or settlem ent in  
respect o f the default m ade iu paym ent o f  the first instalm ent.
The wordings o f the second and the third contingencies res-c9 O
pectively are very different. The second is clear and exp licit.
I t  declares that in  case o f  default the decree-holder shall be 
entitled to take out execution  and realize in terest on the entire
decretal m oney from the date o f  such default to the date o f
realization, at the rate of one rupee per cent, per m ensem . The 
third declares that if  the first instalm ent be not paid on the 30th  
Bhadon 1281 F usli, theu the decree-holder shall have the power 
to  realize the principal, w ith  interest at the rate of one rupee 
per cent, per m ensem  from the date o f  the solehnama.

I t  was contended that the words “ in case of default” were 
intended to refer to the default provided agaiust by the first contin­
gency. B u t in  their Lordships’ opinion it  cannot be construed as
h aving that m eaning, for it was declared that upon the happening
o f  the first con tin gen cy  the entire decretal money, w ith interest 
at 1 2  per cent., m ight be realized, whereas in case of default it  was 
declared m erely that interest on the entire decretal m oney m ight  
be realized at the rate o f one rupee per cent, per mensem.
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Tlie instalm ent itse lf would be of course realizable under tbe 
deoree, and ou t of ifc, according to tbe 2nd A rticle, interest at 
6 per cent, upon the decretal money, except during- tbe period fop 
which interest a t 12 per cent. w is to be levied, w ould  be payable.

I f  tbe words “ in  default, & o.” referred  to the default con­
tem plated in  the first contingency, tbe  words «  tbe decree- 
bolder shall be en titled  to take out execution and realize, 
were useless nnd inapplicable, for words to  tbe  sam e effect had 
been previously used w ith  reference to  principal and interest; 
whereas in  the 2nd A rticle they  apply m erely to the in terest.

The words “ the principal”  in tbe th ird  contingency, vis., the 
non-paym ent of the first instalm ent on the due date, could not 
refer to the whole decretal money, otherw ise tbe th ird  contin­
gency would be a t  variance w ith the first.

By tbe words, “  iu  case o f d e fa u lt/’ in  the second contingency/ 
their Lordships are  of opinion tbsib a default in  paym en t on duo 
date of any instalm ent, except tho first, was provided for. They* 
had no reference to the first contingency for tbe reasons already' 
expressed. They did no t refer to  the non-paym ent o f  tho first 
instalm ent, for th a t is specifically provided for, mid to  complete the 
first contingency ifc was necessary th a t  in  addition to the non­
paym ent of the first instalm ent on tlie due data  two consecutive 
instalments sbould also be unpaid a t the same timo.

The word K principal" in  the th ird  contingency, therefore, evi­
dently referred to the principal of the first instalm ent, aud not 
to  the entire decretal m oney, as specified in  the first and second 
contingencies. The parties, by pu tting  that construction on, the 
words of the  th ird  contingency, are clearly not bound to have the 
Bfime construction put upon the clear words used w ith veferenoq 
to tbe second contingency, vis., “ to realize iu teres b on the entire 
decretal money."

I t  is scarcely necessary to refer to tho a rgum en t tha t tlie 
stipulation for paym ent of interest fit 12 per,conk, per annum  upon 
the whole decretal money was a  ponalty from  which th e  partus 
ought to be relieved. I t  was not n penalty , and even if  i t  wetf® 
so, the stipulation is not unreasonable, inasm uch as i t  wns a mei'ft 
substitution of interest a t 12 instead o f  S per ceut. per auuuift 
in  a given sta te  of cim unatancoe.
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Their Lordships are of opinion that the ju d gm en t and decree o f 1 8 8 3

the H igh  Oourt o f  the 25th o f February 1880 ought to be reversed, B a l k i s h e n  

and that it  ought to be declared that in adjusting the accounts D£ s 
between the pavties, for the purpose o f the proceedings in  execu- '
tion o f tho decree o f 1873, the defendant is to be charged with  
the principal sum o f Rs. 2 ,38 ,000  aud interest a t 8 annas per 
cent, per m ensem  from the date o f  the decree upon the said  
principal sum, or so much thereof as from tim e to tim e remains 
due after g iv in g  credit for all paym ents made on account, toge­
ther with additional interest at the sam e rate on the first instal­
m ent from the date o f  the solehnama to the paym ent o f such  
instalm ent, and also additional interest at the sam e rate on the  
principal sum  rem aining unpaid for the period betw een the 
day on which the second or any subsequent instalm ent becam e 
due and the day on which it  was paid or realized, and that each  
instalm ent or any paym ent on account thereof as paid is to be 
credited first in  discharge o f th e interest then due and the  
balance towards reduction of the principal.

Their Lordships wrill hum bly advise H er M ajesty to the above effect'
The respondents must pay the costs o f  this appeal.

A ppeal allowed.
Solicitors for the a p p e lla n t: Mr. T. L , W ilson.
Solicitors for the resp on d en t: Messrs. W atkins and L attey .

ORIGINAL CIVIL.

Before S ir Richard Garth, Knight, Chief Justice, and M r. Justice
Cunningham.

TH E 13ENGAL BANKING- CORPORATION ( P l a i n t i f f s )  v . S . A .

MACICERTICH ( o n e  o f  t h e  D e f e n d a n t s .)

Registration (Act I I I  o f 1877), s. 17 el. (h)— Agreement to M ortgage-  
Equitable Mortgage.

Documents amounting to an equitable m ortgage when creating an inte- 
est in land of tlie value of Us. 100 or upwards, require registration under 
s. 17 of the Registration A c t; but documents when amounting merely to 
an agreement to mortgage do not require registration under that section.

Such documents are therefore ..available in evidence as agreements to 
mortgage without registration, but for the purpose of proving an equitable 
mortgage they must be registered before they are available in evidence.
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