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PRIVY COUNCIL.

BALKISHEN DAS (Peritiover) ». RUN BAHADUR SINGH
(OBJECTOR).

[On appeal from the High Court at Fort William in Bengal.]
Decree— Construction of decree— Penalty— Higher rate of interest upon
default in payment of instalment.

A decree, of which the terms had been arranged by solehnama between
the parties, for payment of money by instalments with interest at six
per cent., was construed to provide also for three contingencies, viz., non-
payment at due date, (a) of the first instalment, two consecutive instalments
being in arrear at the same time; (b) of instalments, other than the first;
(¢) of the first instalment, simply. Upon the occurrence of (a), or of (&),
execution might issue for the whole decretal money "with interest thereon
at twelve per cent. Upon the occurrence of (¢) esecution might issue fur
that instalment, with interest at twelve per cent. from the date of the
decree.

The decree-holder having accepted payment of the first instalment on
the footing of (¢), %eld that he had not, by any admission or settlement,
precluded himself from insisting on the above construction as to (3). Held,
also, that these provisions for double interest were but a reasonable substi-
tution of a higher rate of interest for a lower, in a given state of eircum-
stances, and were not in Je nature of a penalty against which equitable
relief might be claimed.

APPEAL from-a decree (27th February 1880) of the High
Court setting aside an order (16th July 1879) of the Subordi-
nate Judge of Gya made in execution of decree and substi-
tuting another.

The questions on this appeal related to the construction of
a decree founded on, and reciting, a solehnania between the parties,
and to the right of the appellant to execute to the extent of the
provisions of that decree when properly construed.

On November 11th, 1870, Rani Ismidh Koer, since deceased,
executed a security in favour of Rai Narain Das, also since
deceased, and now represented by Balkishen Das, the appellant,
for repayment of Rs. 1,75,000, with interest by half-yearly.
instalments, Defanlt having been made in payment, Rai Narain.

¥ Present: Lord Warsown, Sir B. Peacock, Sir R. P. CoLLIER, and Sir R.
Couca.
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1883  Dng sued the Rani to recover the amount due, which with a
“Barxwngy further loan eame to Rs, 2,15,359. To this suit the respondent,
13,‘.‘3 who was heir iu reversion to the estate in the hands of the Rani,
Buv BAmA- (o Hindu widow) was added ae defendant. During the progress
PUB SINGE. of the suit an arrangement was come to for payment by instalments
of Rs. 80,000 each; and a decree was made on the 29th March
1873, which gave rise Lo the present dispute. The decres, which
stated the terms of a solehnama between the parties, contained the

articles set forth in their Lordships’ judgment,

The due date of the first instalment payable was September
95th, 1874, but it wns not paid wmtil a short time before
the second instalment fell due. The deeree-holder, nccepling it,
gave o receipt, dated 15t September 1875, containing tho following
statement of the mode in which the payment of Ils, 80,000
was appropriated i~ )

Rs. A, I

# Rs. 30,000, hialf of whichis ... .. 15,000 0 O
Ont of the principal mentioned in the kistbundi
decree for the fitst instalment, i.e., for

Bhiadon 1281 Fusli v 21,280 0 0
Intervest on Rs. 30,000 from the 20th March
1873, the date of the solehnama, to the
81st August 1875, the date of payment
at the rate of 1 rupes per cent. per month,
which, by reason of default of instalment,
became payable under the terms of the
golehnama embodied in the deores, at 1
rupee per cenb. instead of 8 anuas per

cent. . 8,720 0 0

Dated the 1st September 1876, corresponding with the 2nd
Bhadon Sudi, 1982 Sambat, or 1282 Fusli,”

On the 19th August 1876, shortly before the third instale
ment became due, the respondent remitled te tho decres-holder
Rs. 30,000, in payment of the second instalment, making np an
account as follows : —“ To principal Rs. 23,820; Lo interost Rs.
6,180.” The lastitem of intorest was apparently arrived at by
caleulating interest on the instalment from the 20th March 1878
to the 8rd September 1876 at 6 per cent, This the deoree-holler
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refused to accept. Afterwards, the money having been paid inte 1888
Court, together with a further sum of Rs. 80,000 dopoesited on “garrmemny
the 19th September 1877, on account of the third instalment, D"‘s
shortly before ihe fourth ins.f.ahmmt. beecame duo, the deex"oe—holder 1?)‘:’1; S?;cﬁi&.-
took the money ouf, it being understood that no specinl appro-
ptiation or adjustment was made or admitted.
Ou the 18th September 1877, the decrce-holder filed the
petition, out of which the prosent appeal arose, to realize Rs.
8,06,253, alleging that the judgment-debtor had, by failing to pay
the instalments decreed, become liable to pay the balance of the
decretal money with interest at twelve per cent. giving oredit for
the instalments received with intevest at the enhanced rate de-
ducted. To this the rvespondent filed his petition of objection,
The order made by the Subordinate Judge of Gya, and the decree
on appeal made by the High Court, ave stated in their Lordships’
judgment.
Ou this appeal—

Mrv, J. F. Leith, Q.C., and Mr, 2. V. Doyne appenred for the
appellant,

Mr, T. H. Cowie, Q.C., and Mr. J, 7' Woodrgjfe for the res-
pondent,

For the appellant it was argued that the terms of the decree
of 29th March 1878, followed by the nctual defanlts made by
the judgment-debtor in paying the instalments, permitted the
former to caloulate the additional interest on the balance of the
decretal money ; on the first instalment from the date of the
decree ; and on the second and subsequent instalments from the
dates at which each of them became duo to the dates of payment,

For the respondent it was argued that the decree-holder
was not, upon the true construction of the consent decree, entitled
to interest at the enhanced rate upon the principal sum decreed.
Moreover, independently of this construction, the general rule
as to equitable relief against the operation of penalties intended
tosecure colinteral ohjects, was applionble, and would prevent
the recovery of interest at the rate on which the appellant insisted,
The order of the High Uourt did substantin) justice betweén {he
parties, B
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Reference was made to Boley Dobey v. Sideswar Rao (1) ;
DBichook Nath Panday v. Ram Lochun Singh (2); Paresnath
Mukhopadhya v. Kristo Mohun Saka (3).

Their Lordships’ judgment was delivered by

Stz B. Peacocr.—This is an appeal by Rai Balkishen Das, the
representative of Rai Narain Das, from an order of the High Court
at Calcutta, dated the 27th February 1880, by which an order
of the Subordinate Judge of Gya, of the 16th July 1879, was set
aside, and the order appealed from was substituted for it.

The determination of the questions which arise in the appeal
depends upon what is the proper construction to be put upon
the 3rd clause of a decree of the Subordinate Judge of Gya,
dated 29th March 1873, in a suit in which Rai Narain Das
was plaintiff, and the respoudent, Raja Run Bahadoor Singh,
was one of the defendants,

That decree was obtained by Rai Narain Das in pursuance
of a solehnama or compromise, between the parties to the suit.

The amount decreed was Rs. 2,38,000 principal, with interest,
and by the 2nd Article it was ordered, amongst other things,
that—

“ The plaintiff shall get interest on the decretal money at the rate of 8
annas per cent. per mensem from defendants. That the defendants shall
pay annually Rs, 30,000 out of the principal and interest year after year by
instalments to the plaintiff ; and the plaintiff, after granting a receipt and
filing a petition in the Court, shall take the said sum from defendants.
Qut of the annual amount of Rs. 30,000, whatever may be found due on
account of interest, the decree-holder shall deduct the same on account of
interest, and credit the balance to the principal. The first instalment shail
be in one lump, on the 30th Bhadon 1281 Fusli. In fature, year after year,
each instalment shall be so paid ina lump sum on the last day of Bhadon of
each year. The money covered by the instalment shall be sent to the decree-
Liolder at Benares, and defendants shall pay the expenses incurred in sending
the same.”

The 3rd Article, which is the important one, is as follows :—

“ If the first instalment be not paid on the 30th Bhadon 1281 Fasli, and
two consecutive instalments be not paid, then the plaintiff shall have the
power to take out execution of the decree, and realize his entire decretal
money, with interest at the rate of one rupee per cent. per mensem, from

(1) 4 B. L. R. Ap. 92. @) 11 B. L. R. 135.
(3) 3 B. L. R. Ap. 105.
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defendants, and their properties. In ease of default, the decree-holder shall
be entitled to take out execution, and realize interest on the entire decretal
money {rom the date of such default to that of realization, at the rate of one
rupee per cent.  If the first instalment be not paid on the 30th Bhadon 1281
Fusli, then the decree-holder shall have the power to realize the principal
with intevest at the rate of one rupee per cent. per mensem from the date of
this solehnama, to which your petitioners, defendants, shall have no objection.
If at any time within the term defendants desive to pay any sum over and
above Rs 30,000, the plaintiff shall have no objection to receive the same.”

The first instalment, which fell due on the 30th Bhadon 1281,
corresponding with the 25th September 1874, was not paid on
that-day. It was, however, paid on the 31st of August 1875,
before the sécond instalment became payable, and a receipt for
the same, dated the 1st of September 1875, was given by the
decree-holder acknowledging the payment, and stating that
Rs. 8,720 were appropriated to the payment of interest on
Rs. 30,000 from the 29th March 1873, the date of the solehnama,
to the said 31st of August 1875, the date of payment, at the
rate of one rupee per cent. per mensem, which, by reason of the
default of payment of the instalment on the due date, became
payable under the terms of the solehnama or compromise embodied
in the decree, at the rate of ome rupee instead of eight annas
per cent. per month.

Subsequently, after two instalments had been paid, and a
third instalment had become due, an application was made by
the decree-holder to the Subordinate Judge of Gya for execution
of the full amount of the decree, with interest at the rate of one
rupee per cent. per mo nth, after deducting Rs. 60,000 on account
of the two instalments which had been paid. That application
was made upon the ground that default had been made in pay-
ment of the first instalment on due date, and of two consecutive
instalments, The S ubordinate Judge held that two consecutive
instalments were not unpaid within the meaning of the third
clause of the decree. He therefore ordered that the petition for
the execution of the decree by realization of the entire decretal
money in one lump, with interest at the rate of one rupee per
;cent. per month, shonld be rejected, but that for the instalment
then overdue the decree should be executed.

Upon appeal the High Court, on the 29th July 1878, affirmed
the decision, and no appeal to Iler Majesty in Council from that
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judgment has been preferred. It therefore stands unreversed.
The Judges of the High Court stated that, in their opinion, the
view taken by the Subordinate Jndge of the arrangement be:

Rox BamA- tween the parties was correct, and that ihe intention evidently

DUR SINGH.

was that no two instalments should be outstanding at the same
time, and that, provided the debtor paid up the first instalment
after due date, but in sufficient time to guard against a second
instalinent becoming overdue whilst the first remained unpaid,
Le was to be allowed to do so ou payment of a double rnte of
interest as a penalty, but that, if he went further, and allowed
two instalments to be actually due and unpaid at one and the
same time, the arrangement would fall to the ground, and the
whole amount of the decreo would be realizable in a lumyp sum.

Independently of the fact that no appeal was preferred against
that decision, their Lordships are of opinion that the coustruction
of the decres was substantially correct, though they do mnot cona
our with the High Court that the payment of a double rate of
interest was in the nature of a penalty. The sclelmama waa
an agreement fixing the rate of interest, whioh was to Le at the
rate of 6 per cent. uuder certain circumstances, aud 12 per u.ut.
under others.

In a subsequent judgment, dated the 25th TFebruary 1880, to
which advertenoe will be made presently, the HMHigh Court
say :—

# It was one of the terms of the solehnama that if at any time two in
stalinenis were due nt the same time, the whole of the debt should be recover.
able forthwith, and the interest, which vtherwise was to Le cnlculated nt 6
per cent, per anrum, should be onleuluted at 12 per oent.; aud there was's
further term iu the solelinama that i€ the fivst instalment wns not paid -in,
due time, interest should be calculnted at the rate of 12 per ceut. instend of
6 per cent. from the date of default until renlization.

“There is no epecifis mention in tke sclehnama of any other inatalment
than the firat,but this being a deoree of Court, wo think that the langnage
of it is cnpnble of a more liberal comstrustion than il it had been simply &
deed between the parties, aud we are of opinion that the anme conditions must

bo considered applicable to dafuult on every instulment which nve made apph
aeble in default of the fivst instalnent.”

Their Lordships think it vight in this place to refer to thaf
part of the judgment, in order to point out that, in their
opinion, the decree-holder could not, under the fivst paragraphi



VOL. X.] CALOUTTA SERIES.

of the Brd oclause of the solehnama, issne execution for the
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full amount of the judgment, with 12 per cent. interest, Barmmums

anless both the frst instalment shoulld not be paid on the 30th

Das
.

Bhadon 1281 Fusli, and two eonsecutive instalments should be Row  Bama-

in defanlt and unpaid ab the samo time, The High Cowt would
read the words * first instalmont’’ as if thoy "had been ““any
justalment,’” and the words “oun the 30th Bhadon 1281 Fasli,”
as if they had been “ on tho 30th Bhadon 1281 .TFusli, or on the
last day of Bhadon in any year, as the case may be.””  Their
Lordships think that the words * first instalment” must be rend
in their strictly liternl sense, nnil that the word ¢ and?” in thnt
pacagraph must be read in the conjunctive and not in the dis-
juuetive, aud consequently that the non-paymont of the frst
instalmont on the due date was a material part of the contingenay
contemplated by the first elause, and the allowing of two
.instalments te be in arvear at the same timo the other portion of
that contingency.

The only remuining question is whethev, in defanlt of payment
of any instalment other than the first ou the due date, interest from
the date of such defanlt until tha realization of the instafment
was to be paid upon the full amount of the principal remuining
nnpaid at the timo or ounly npon the ameunt of the instalment.

The Subordinate Judge, in his judgment of the 16th July 1879,
-after giving his reasens, snys: ¢ ITonce it clearly appears thut the
ohject wimed at by the solehuama was that in case of bresch of
instalment the decreo-lolder would get interest on the expived
instalment at one rupee per cent. per month in the place of eight
annas per cent. and he decreed .accordingly.”  Both parties ap-
pealed to the High Court from that decision.

On the 26th February 1880 the High Court appenr to have
agreed with the Subordinate Judge in thinking that the inerensed
rate of interest was to be paid on the amounb of the instalnent
in default, and not upon the whole amount of -the debt. Their
fudgment and decree are guite unintelligble. They order the
decrea of the Subordinate Judge to be set nside, and then they.
declare that the first instalment of Rs. 30,000, which had. been
paid, is to Lie treated as' mot.having been pa.td ; afterwards t.hey
df.olm'e that in -adjusting the account between the parties it ‘musk

DUR SINGH,
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be taken that the said first insfalment wis duly paid on the 25th

Barxisaex September 1854, and that all subsequent payments must bo taken

Das
2.

to have been properly made for the purposes of the subsequent

RoN BARA- instalment, and that in doaling with those instalments interest

DUR SINGH.

will be caleunlated at 6 per cent. per aunum on the whole
debt, and the capital will be paid oft' by the residue of such in~
stalinents, after providing for interest at that date. Then they
order tbe judginent-debtor within six months from the duate of
the decree to pay to tho decree-holder the said first instalment,
with interest at 12 per cent., nnd that in default thercof the decraes
bolder may apply, and the Court reserves the power of reconsidey-
ing, and if necessary of altering the terms of the decree.

The reason given by the High Court for holding that, in default
of payment of a second or subsequent instalment on due date
jnterest is to be ealenlated upon the amount of the instalment,
and not npon the amount of the twhole docretal money, is that
in the receipt given forthe first instalment a povtion of it, vid,
8,720, is appropriated to the payment of interest at 12 per cent.
upon the amount of the first instalment, and not upon the whole
debt. It issaid,—

“ According to tha strict oonstruction of the solehnama, I myself have
doubls whether the plaintiff wonld not bo entitled to 12 per cons. insoresl
upon the whole amount for the time being due betiveen tho due date of.
each instalment and the lime it was actually paid, that is, from the dale
of default of payment until its realization ; but inasmuch as the parlies
themselves, when the first instalment was paid, have put a construction
upon this instrament, and have freated the interest as ealeulable on the
Rs. 30,000 and not on the whole sum, and as the Judge of tho Court helow,.
as we understand his judgment, has decided in the samo way, we Link
we onghl; not to interfere with that decision, becauso Lhe eflect of caleulab+
ing interest only upon the instalment upon thab first occasion may Lavé
iisled the other side, and may very seriously prejudice them if any otliéx;
construetion is now put upon ihe instrument; for, if upun thab occasion
the plaintiff Lad cleimed to be entitled to 12 per cent. upon the whole
amouut of the debt, and not to 12 per cent, on the insialment only, ib is not
improbable that the defendant might have been careful to pay np what wds
due, and not have continued in default, as he appears to have done.”

Their Lordships are of opinion that, according to Article 8
of the decree of 1873,.three ocontingendies were in the oontem-
Plation of the parties.
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The first is, if the first instalment be not paid on the 80th
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paid. The second, ¢in ease of default.” The third, if the first
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instalment be not paid on the 30th Bhadon 1281 Fusli. The RUN BARA-

first has already been considered and dealt with. Upon the third
the parties have put their own construction, and have voluntarily
settled upon the basis of that construction, which their Lord-
ships cannot say was wrong. The decree-holder is bound by
it, and cannot, in the settlement of accounts, recover interest at
12 per cent. in respect of the default in payment of the first
instalment from the date of the solehnama to the date of reali-
zation of that instalment except upon the amount of the instal-
ment, interest upon the remaining portion of the debt during
that period being calculated at 6 per cent. per annum.

In determining upon what amount interest at 12 per cent. per
annum is to be allowed in congequence of a default in payment
on the due date of the second or any subsequent instalment,
the decree-holder is not bound by the counstruction put by him
upon the 3rd clause, nor by any admission or settlement in
respect of the default made in payment of the first instalment.
The wordings of the second and the third contingencies res-
pectively ave very different. The second is clear and explicit.
It declares that in case of default the decree-holder shall be
entitled to take out execution and realize interest on the entire
decretal money from the date of such default to the date of
realization, at the rate of one rupee per cent. per mensem. The
third declares that if the first instalment be not paid on the 30th
Bhadon 1281 Fusli, then the decree-holder shall kave the power
to realize the principal, with interest at the rate of one rupee
per cent. per mensem from the date of the solehnama,

It was contended that the words “in case of default” were
intended to refer to the default provided against by the first contin-
gency. DButin their Lordships’ opinion it cannot be construed as
having that meaning, for it was declared that upon the happening
of the first contingency the entire decretal money, with interest
at 12 per cent., might be realized, whereas in case of default it was
declared merely that interest on the entire decretal money might
be realized at the rate of one rupee per cent. per mensem,

& SINGH,



814

1883

BALRISHEN

DAS

THE INDIAN LAW REPORTS. [VOL. X.

Phe instalment itself would be of course realizable under the
deoree, and out of it, according to the 2nd Acrticle, iuterest af
8 per cent. upon the deeretal money, except during the period for

RN BAmA: which interest af 12 per cent. was to be levied, would be payable,

DUR SINGH,

If the words “in default, &o.,’”” referved to the default con-
templated in the first contingency, the words *“the decres-
holder shall be ent.lbled to take out execution and realize, &oe,,"
were useless and inapplicable, for words to the same effeet had
been previously used with reference to priucipal and intevest;
wherens in the 2ud Article they apply merely to the interest.

The words *the principal’’ in the third eountingeney, viz, the
non-payment of the first instalment on the due date, could not
refer to the whole decretal money, otherwise the third contin-
geney would be at variance with the first. ‘

By the words, ““ in case of default,” in the second contingency;
their Lordships are of opinion that a default in payment on due
date of any instalment, except tho first, was provided for. They
had no reference to the first contingency for the reasons already:
expressed. They did not vefer to the non-payment of the firgy
instalment, for that is specifically provided for, and to complete the
first contimgency it was necessary that in addition to the non-
payment of the first instalment on the due date two conseaubwe
instalments should also be unpaid at the same timo.

The word “ principal” in the third contingoney, therefors, evi
dently referred to the principal of the first instalment, and not
%0 the entire decretal money, as spocified in the first and second
contingencies. The parties, by putting that construstion on the
words of the thivd contingency, are clearly not bound to have the
same construction put upon the clear words used with veferencs
to the second contingency, viz., “ to rvenlize interest on the entiré
decretal money.”

It is soarcely necessary to refer to tho argument that the
stipulation for payment of interest at 12 per cent. per annum: upon
the whole decretn! money was a ponalty from whiclt the parties
ought to be relieved. It was not a penalty, and even if it wers
so, the stipnlation is mot unreasonable, inasmuch as it wns & mere
substitution of interest at 12 instend of 6 per ceut, per Auuwi
in a given state of circumstances..
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Their Lordships are of opinion that the judgment and decree of
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the High Court of the 25th of February 1880 ought to be reversed, Baikismex

and that it ought to be declared that in adjusting the accounts
between the parties, for the purpose of the proceedings in execu-
tion of the decree of 1873, the defendant is to be charged with
the principal sum of Rs. 2,38,000 and interest at 8 annas per
cent. per mensem from the date of the decree upon the said
principal sum, or so much thereof as from time to time remains
due after giving credit for all payments made on account, toge-
ther with additional interest at the same rate on the first instal-
ment from the date of the solehnama to the payment of such
instalment, and also additional interest at the same rate on the
principal sum remaining unpaid for the period between the
day on which the second or any subsequent instalment became
due and the day on which it was paid or realized, and that each
instalment or any payment on account thereof as paid is to be
credited first in discharge of the interest then due and the
balance towards reduction of the principal.

Their Lordships will humbly advise Her Majesty to the aboveeffect’

The respondents must pay the costs of this appeal.

Appenl allowed.
Solicitors for the appellant : Mr. T. L. Wilson.
Solicitors for the respondent : Messrs. Watkins and Lattey.

ORIGINAL CIVIL.

Before 8ir Richard Garth, Knight, Chief Justice, and Mr. Justice
Cunningham.

9YHE BENGAL BANKING CORPORATION (Praistirrs) v.S. A.
MACKERTICH (oNE or THE DEFENDANTS)

Registration (det IIT of 1877), s. 17 ¢l. (h)—Agreement to Mortgage—
Equitable Morfgage,

Documents amounting to an equitable mortgage when creating an inte-
est in land of the value of Rs. 100 or upwards, require registration under
s. 17 of the Registration Act; but documents when amounting merely to
an agreement to mortgage do not require registration under that section.

Such documents are therefore .available in evidence as agreements to
mortgage without registration, but for the purpose of proving an equitable
mortgage they must be registered before they are available in evidence.
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