
APPELLATE GIYIL.

Before & t. Justice Vurgenven and Mr. Ŝ ustice King.
9

NOOKALA PEDA SATTAM and a n o th e r  (pETiTiONEfis-^ 198.%
D efendants s ix  and  seven ) .  A ppellants,, February 12.

a)»
THUMMALAPALLI ZRISHNAMURTY (RESPONDjiNi—

P laintife) ,  R espondent .*

Gode of Civil Procedure (Act V of 1908), 0. I X , t.
—Ex parte decree against— Setting aside of‘~^“ Su^ment 
cause for—Non-apjpearance of guardicin d.&lihercLte 'and 
due to his honest conviction that plaintiff’s claim is just, 
if  a.

When a guardian realises that the plaintif£̂ s claim is just 
and that the minor defendant has no case to put forward andj 
exercising his judgment honestly and deliberately and in the 
interests of the minor defendant, decides that no good purpose 
can be served by putting in an appearance and for that reason 
fails to appear, the non-appearance of the guardian is not a 
“ sufficient causewithin the meaning of Order IX  ̂rule 13̂  
of the Code of Civil Procedure.

Kathaswamy Ghettiar v. Bamachandran, (1934) I.L.R. 57 
Mad. 1069, followed.

VenJcataratnam v. Nagappa, (1934) 67 M.L.J. S87, con
sidered.

A p p e a l s  against the orders of the Court of the 
Subordinate Judge of Ellore dated 16th April 1932 
and made in Interlocutory Applications Nos. 74 
of 1932 and 1004 of 1931 respectively in Original 
Suit No. 63 of 1930.

Ch. Baghava Sao for appellants.
K. Bhimasankaran for N. Eama Bao for 

respondent.
Cur. adv. vult
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* Appeals Agaiuat Orders Nos. 474 and 476 of 1^32.
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P e d a  S a t ya m  
V.

K k is u n a -
MUllTY

K ing  J.

JUDGMENT.
King J.—Original Suit 63 of 1930 on the file of 

the Subordinate Judge of Ellore was a suit upon 
a mortgage. The morcgagois were defendants! 
to 5 of whom defendants 2 to 5 are brothers, and 
the lirst defendant their mother. Two other 
defendants were impleaded, defendants 6 and 7, 
the minor sons of the second defendant, and their 
mother was proposed as their guardian. Of 
these defendants, defendants 1 to 3 filed a written 
statement but did not farther contest the plaintiff’s 
claim ; defendants 4 and 5 and the mother of 
defendants 6 and 7 remained ex parte, A decree 
was accordingly passed against all the defendants 
and in due course two applications were filed 
under Order IX, rule 13, to sot this decree aside. 
One was filed by the fourth defendant and the 
other by defendants 6 and 7, appearing this time 
by their maternal grandmother. Both applica
tions were heard together by the learned Subordi« 
nate Judge and dismissed, and against this order 
of dismissal the two appeals now under consider
ation have been filed.

Ĥis Lordship considered Civil Miscellaneous 
Appeal No. 475 of 1932, the appeal preferred by 
the fourth defendant, upheld the finding of the 
Subordinate Judge that the fourth defendant 
must be deemed to haye had at least constructiye 
notice of the date of hearing of the suit, and 
dismissed his appeal with costs.'

The other appeal (Civil Miscellaneous Appeal 
474 of 1932) raises a very interesting point of law. 
It is this—what, is the effect with reference to 
Order IX, rule 13, or rule 9, of the failure of a 
guardian or next friend of a minor party in a suit



to appear ? Three points of view are possible, peda sattam
The first is what may be called the complete keishn̂ .• * MUJITYidentification of the minor with his guardian. If —  ‘ 
that guardian does not appear and cannot satisfy 
the Court that he or she was presented from 
appearing by sufficient cause, then no application 
under Order IX, rule 13, can be successful and the 
remedy of the minor, if he has any grievance 
against his guardian, is by separate suit. This is 
the Yiew adopted by the learned Subordinate 
Judge.

The second yiew is that the mere fact of the 
non-appearance of the guardian is sufficient proof 
that the minor party, who is precluded from 
appearing in person or from choosing Ms own 
guardian, has been prevented by sufficient cause 
from appearing. This is the view which has been 
taken by the learned Ch ie p  Ju stic e  sitting alone 
in a recent case reported as Venkataratnam v. 
Nagappa[l),

The third view is intermediate between these 
two. It finds expression in a case decided by my 
learned brother, also sitting alone, and reported 
m Kathaswamy Chettiar Y . Bamachandran{2). It 
is there held that

the default of a gnardian wIlo wrongfully ^lows a claim 
against a minor defendant to be decreed eas parie constitutes a 
sufficient cause for the non-appearance of tlie minor witiin tb.e 
terms of Order IX, rule 13, Civil Procedure Oode.̂  ̂ .

The first of these views is not seriously pressed 
before us. Neither the learned Subordinate Judge 
nor the learned Advocate for the respondent has 
referred to any authority in support of it, and it 
is in direct conflict with the principle that the
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(1) (1934) 67 M.L.J. m  (2) (1934) I.L.K. 57 Mad. 1069.



P e d a  S a t y a m  Court is under a duty to show a special solicitude
kkJ W  for the interests of minor parties in suits which
M^y. come before it.

KingJ". I n  the case of Yenkataratnam y .  Nagappa[l),
which has been quoted as authority for the second 
Yiew, the minor parties were plaintiffs whose next 
friend (their mother) failed to prosecute their 
suit, and the suit was dismissed on a day on which 
the defendants also were not ready to go on with 
it. An application was then made for the restor
ation of the suit on the plea that the next friend 
was prevented from appearing by illness. This 
plea was rejected by the District Munsif, and the 
application in consequence dismissed. In dealing 
with this order in reyision the learned CiilBP 
JUSTIGE begins by saying that the District Munsif 
had not addressed himself to the question whether 
the interests of the minors could be allowed to be 
prejudiced by the absence of the mother. Then 
three possible explanations for the mother’s failure 
to appear are considered. She may haye been ill, 
she may have been negligent, she may haye been 
deliberately acting adversely to the minors’ inter
ests. In all these cases it is pointed out that the 
minors’ interests should not be allowed to be 
prejudiced. Then follows the general conclusion, 
expressed in these words ;—■

It appears to mej tliereforej tliat the position in justice 
is that_, if there are minor plaintiffs and defendants who are 
represented as they must be by a next friend and the next 
friend is absent  ̂ through whatever cause it may bê  at the 
trialj thea that fact alone is a eufficient reason for setting aside 
an ex parte decree passed against minor defendants or for 
setting aside an order of dismissal of the suit in the case of 
minox plaintiffs. I am supported in this view by a decision of
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(1) (1934) 67 387.
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J[IN G  J.

the Calcutta High Court in KesTio Fershad v. Mirday Narain(l) P e d a  S a ty a m  

and b y  a  decision of C u e g e n v e n  J . in Kathaswamy (Jhettiar v .  K b i s h n a - 

Ram(ichandran(2). m o r tt.

If I may say so witli very great respect, it 
seems to me that the general conclusion does not 
necessarily follow from the reasoning of the 
judgment, and that the two authorities quoted do 
not go so far as to support this conclusion express
ed as it is in its widest form and without any 
reseryation. There is a fourth possible explanation 
for non-appearance which has not been considered; 
an explanation which no doubt would very rarely 
apply in the case of the next friend of a plaintiff 
whose change of attitude is itself prima facie 
indication of the neglect of the plaintiff’s interests, 
but may well apply to the guardian of a minor 
defendant. It is this, that the minor defendant 
has no case to put forward, and that his guardian 
realises this and, exercising his judgment honestly 
and deliberately and in the interests of the minor 
defendant, decides that no good purpose can be 
served by putting in an appearance. In such 
circumstances it seems to me that the non-appear
ance of a guardian is not a “ sufficient cause ” 
within the meaning of Order IX, rule 13. A party 
can be said to be “ prevented ” from appearing 
only when he wishes to appear, and he wishes to 
appear only when he has some point of view to 
press upon the Court’s attention. If he recog
nises the justice of the j)laintiff’s claim and is 
content to have a d e c r e e  passed against him and 
for that reason fails to appear, he is in no sense 
prevented from appearing.

(1) (1880) 6 69.
: 77-a.

(1934) I.L.R. 57 Mad. 1069.



Peda Sattam  

E bibhna-MDRTY.
K ing J.

Kesho Pershad v. Hirday Naramf^X) is a case 
decided in Calcutta in 1880. The crucial passage 
in that judgment is quoted by my learned brother 
in Kathaswamy Chettiar y . Ramachandran[2). It 
is there pointed out that the guardian’s default 
was a “ neglect of duty ” and that he failed to 
take “ what was obviously a necessary step to 
protect the minors’ interests And in Katha- 
swamy Chettiar v. Ramachandran{2) itself the same 
stress is laid tipon the conduct of the guardian. 
The discussion which begins on page 1072 proceeds 
upon the finding of fact that the guardian had 
wrongfully allowed the claim to be decreed ex 
parte  ̂and ends with that finding of fa,ct, again 
expressed in another form, that the first defendant 
had betrayed his trust as guardian.

With great respect I find myself in entire agree
ment with this decision of my learned brother 
in Kathaswamy Chettiar v. Ramachandrari (2) and 
unable to extend the principle so far as it has 
been extended in Venkataratnam v. Nagappa(^). 
It seems also to me that if the mere absence 
of a guardian without any enquiry into the 
reasons for that absence is to be accepted as 
sufficient cause for setting aside an ex parte decree, 
the door is opened wide for fraudulent conduct 
on the part of a group of defendants who desire 
unduly to protract the trial of a suit against them,

'Portion of the judgment is omitted as not 
being necessary for the purposes of the report."
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CUBGENVEN J.~I agree.
A.s.y.

(1) (1880) 6 CX.R. 69. (2) (1934) I.L.R. 67 Mad. 1069.
'(3) (1934) 67 M.L.J. 387.


