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APPELLATE CIVIL.

B efo r e  S i r  O w en B e a s le y ,  Kt.^ C h ie f  J u stic e , a n d  

M r . J u stice  C orn ish .

1905  ̂ M U L U K U T L A  A T C H U T A  E A M A Y Y A G A E ,U  ( F i r s t

llarcli 27. EESPONDE^ii)j A p p e l l a n t ^

t h e  o f f i c i a l  R E C B IY E H , b a s t  G O D A V A R I
AT R a JAHMUNDBY (P E riT IO N E R ), R b SPONDEKT.*

Provincial In so lv en c y  A c t  o f  1920)^ sec 28 (7) a n d  (2 )—  
B ela tio n  back— D o c tr in e  o f — A p p lic a b i l i ty — S u it  fo r  sp ec i

fic  p e r fo r m a n c e  o f  a g r ee m e n t to ex ecu te  a m o rtg a g e  f o r  a 

debt— F il in g  o f ,  a f t e r  f il in g  o f  p e tit io n  to a d ju d ica te  

d efen d a n t debtor an  in so lv en t— D e c r e e  b y  con sen t in  su it  

pa ssed  b efo re  a d ju d ic a tio n  o f  debtor a n d  b e fo r e  a 'p p oin t- 

m en t o f  0-fficial R e c e iv e r  as R ec eiv er  o f  in so lv e n t 's  p r o p e r ty  

— D ecree b in d in g  on Official R e c e iv e r , i f — “  T ra n sa ction  ”  

w ithin sec. 55 o f  A c t — F il in g  o f  su it  a n d  o b ta in in g  o f  

d ecree, i f .

A to w tom  B owed some m oney and in whose favour B had 
executed an agreem ent uiidertaldng to execute a m ortgage  as 
security for his debt sued B for specific perform ance o f the 
agreement. B filed a written statement but subsequently w ith
drew his defence whereupon the suit was decreed. B efore the 
institution o f A ’s suit an insolvency petition had been  present- 
ed against B and A ’s debt was included in the schedule  o f 
debts filed b y  the insolvent^ but the decree in  A 's  suit was 
passed before B was adjudicated an insolvent and before the 
Official R eceiver was appointed R eceiver o f the insolvent's 
property.

H e ld  that the decree in  A ’a suit was n ot b in d in g  upon the 
Official Receiver.

The filing o f the suit and the ob ta in ing  o f the decree 
by A  even though  by  consent of the ju dgm en t-debtor was 
not a “̂ Hransaction ”  w h ich  was p rotected  by section  65 
o f the Provincial rnsolvenoy A ct. U nder section  28 (7 ) of

* Appeal Against Order JS0. 374 of 1933.



VO L. L V i i i ]  MADRAS SERIES 1033

A t c h u t a
R a m a y y a -

GAHtJ
V.

O ff ic ia l
R e c k iv e r ,

E a s t
G o d a v a r i .

that A ct; the order o f adjudication related back  to  and 
took  effect from  the date o f the presentation o f the insol
ven cy  petition. It  was from  that date that the vesting  of the 
estate in the Official R eceiver commenced and that the rale in 
section 28 (2 ) restraining a cred itor ’s r igh t o f suit in  respect o f 
a d eb t came "into force. A ’s suit being one in respect o f  a debt 
was therefore iticom petent under the provisions o f seotion 28 
(2 ), leave of the Court to com m ence the suit not having been 
first obtained.

K alia .'p eru m al N a ic k e r  v. R a m a ch a n d ra  A i y a r ,  (1927) 53 
M .L .J . I42 j considered.

I n  re 0 ’ S h ears S e ttlem e n t. C ou rage  v. O ’S h e a , [1 8 9 5 ] 1 Ch. 
325_, and W i l d  v. S ou th w ood j [1897 ] 1 Q .B. 317, referred to.

A p p e a l  against the order of the District Court 
of East Godavari at Eajahmnndry, dated 5th April
1933 and made in Interlocutory Application 
No. 153 of 1932 in Insolyency Petition No. 9 of
1931.

Ch. Eaghava Rao for appellant.
B. N. Aingar as amicus curiae.

Cur. adv. vult.

JUDGMENT.
B easley  G.J.—This is an appeal from an beasley g.j. 

order of the learned District Judge of East Goda- 
Tari declaring void as against the Official Receiver 
a decree obtained by the appellant here, the first 
respondent in the lower Court, against the second 
respondent in the lower Court, an insolvent. A 
petition to adjudicate the second respondent in the 
lower Court and his son was presented on 3rd Feb
ruary 1931. The second respondent o wed moneys 
on promissory notes to one Mulukutla Atchuta- 
ramayyâ  afterw ards the twenty second creditor 
in the list of creditors filed by the insolvent and 
the appellant here. He threatened the second 
respondent with a suit and the second respondent



atchuta executed an agreement in favour of tlie appellant 
here on 19th March 1930 undertaking not to

Oppicial alienate Ms immoyable property till his debt was 
discharged and undertaking to execute a mort-

g o d a v a r i . oraffe bond in his favour for the amount due- o o
B e a s l e y  gj. whenever demanded by him. On the strength of 

this agreement the appellant filed a suit a,gainst 
the second respondent on 4th February 1931, i.e., 
the day after the presentation of the insolvency 
petition, in the District Munsif’s Court of Eajah- 
mundry praying for a decree for specific perform
ance of the before-mentioned agreement. The 
second respondent appeared by pleader on 31st 
July 1931 and filed his written statement on 7th 
August 1931 blit withdrew his defence on 8fch 
September 1931 upon which date the suit was 
decreed. On 8th October 1931 the second respon
dent was adjudicated an insolvent but not his 
son ; and on the same date the Official Receiver 
of East Godavari was appointed Receiver of the 
insolvent’s property; and on 13th February 1932 
he filed the application which resulted in the 
order which is under appeal. The position is 
that the creditor, the appellant here, obtained his 
decree before the date of the adjudication of the 
insolvent but after the date of the presentation of 
the insolvency petition. The suit was also filed 
after that date. The question here is whether 
this decree is binding upon the Official Receiver 
who contended in the lower Court that section 
28 (7) of the Provincial Insolvency Act, which 
makes the adjudication order take effect as from 
the date on which the insolvency petition was 
presented, renders legal proceedings taken after 
that date against a debtor of no effect against the
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Official EeceiYer, because, by reason of sub-section achuta
2, on the-making of an order of adjudication the VTuû '' 
■whole of the property of the in solvent vests in OpfTcial 
the Court and thereafter no creditor to whom the  ̂
insolvent is indebted can, during the pendency of ĉ od̂ aei. 
the insolvency proceedings, have any remedy beasleyc.j. 
against the property of the insolvent in respect 
of the debt or commence any suit or other legal 
proceedings except with the leave of the Court.
The appellant relies on Kaliapermnal Naicker v. 
Ramac/iandra Aiyaril)^ a decision of Eamesam J.
There, the owner of the equity of redemption in 
certain properties presented a petition to be 
adjudicated an insolvent on 16th JSTovember 1920.
A suit was filed on the mortgage on 26th October 
1921 impleading this person as the defendant.
On 20th December 1921 the order of adjudication 
was passed. On 25th April 1922 the plaintiff 
applied to implead the Official Beceiver also as a 
defendant. It was held that there was no neces
sity to obtain the leave of the Court for the 
institution of the suit as the suit was filed before 
the date of the order of adjudication and that the 
filing of a suit prior to the adjudication must be 
regarded as being outside the purpose of the 
Insolvency Act with reference to the provisions of 
section 28 (2) of the Act. On page 145, Bamesam J. 
says

T h e appellant contends that the pla intiff had not obtained 
the leave o f C ourt for the filin g  o f that suit. M r. Subramania 
Iyer  refers me to  a num ber o f oases under sectioil 28 (7 ).
M ost of these oases had to do w ith  the effect o f dealings by  the 
insolYsnt in  the interval b etw een  the application  and adjudioa" 
tion. P or  in s ta n c e /in  Singh r - i t
was held that alienations b y  the insolvent are not valid  against
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A ,g e u t a  the Official R eceiver. T h e  effect o f  Section 28 (7) was oorrectly 
B a m a y y a -  described tliere. T lie  actual sections re ferred  to there are the 

V, correspondii:ig sections o f the old. A ct. N o  vestin g  takes place 
E e S iv e r  until an order o f ad judication  is made. I t  is the m aking o f the 

E a s t  order o f ad jud ication  w hich  vests the property  and on ly  upon 
G o d a v a r i .  oi’der bein g  m ade can any vesting  take place at all.

BeasjleyO.J. B u t once the order is m ade the effect created b y  it  is, b y  a 
legal fiction , taken  to relate back  to the presentation o f the 
petition or, in  other words^ the com m encem ent o f  the insol
ven cy .’ ]Por all purposes o f the Insolvency A c t  this fiction  has 
to be used and it  is a very useful fiction .; but outside those 
purposes it has no p lace. T he filing o f  a euit prior to the 
adjudication may be regarded as bein g  outside the purpose o f 
the Insolvency A ct w ith  reference to the provisions o f  section 
2 8 ( 2 ) / ’

The Allahabad case referred to, -viz., Sheonath 
Singh y. Munslii Ram{l)^ is a decision of a Bench 
of that High Court consisting of P iG G O T  and 
" W a l s h  JJ. It was there held that -when once an 
order of adjudication has been made the insol- 
yency commences by the legal fiction of relation 
back on the date of the presentation of the petition 
and that therefore the insolYent cannot make a 
Yalid alienation of his property between the dates 
of the presentation of the petition and the order 
of adjudication. What the debtor did in that case 
was to execute a sale deed of Iiis immoYable pro
perty after the presentation of an insolYency 
petition against him. On page 435, in discussing 
Sankaranarayana Aiyar y. Alagiri Aiyar[2)^ a 
decision of this High Court, they say :

'"W e  are not satisfied that there is  really all the diiferenoe 
betw een the provisions o !  the E nglish  law  and the P iovincia l 
Insolvency Aot^ w hich  appears to have trou b led  the Madras 
H igh  Court, but it  does n ot m atter, as the view  w h ich  we take 
is the view  w hich  waa always taken from  the earliest days in  
the adm inistration o f B ankruptcy law  for reasons inherent in
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the policy of ijhe Bankruptcy lawj some of wiiich are contained A ohtjta 
in the judgment of the Madras High Court. The commercial 
oommunity catnnot be too often reminded of the risks which. 
everybody runs in dealing with a man who is in low water and Keceivek, 
who may have committed an act of insolvency. Section 38 of
the Provincial Insolvency Act  ̂ which is another section taken -----
from the English Legislaturej protects anybody who before the 
date of the order of a.djudication deals with the insolvent for 
valuable consideration but that protection has always been held 
to be unavailable to a transferee where the circumstances show 
that the transfer which he has taken is in. itself an offence 
against the Bankruptcy laWj that is to aaŷ  a man cannot claim 
the protection of a honcu fide transfer for yalue  ̂where he is 
himself engaged in an act which is an act of insolvency/’

Another case relied upon by tlie appellant 
is Subramania Aiyar v. The Official Receiver  ̂
Tan§ore[l), a decision of S p e n c e r  and Madhavaw 
N aie JJ. In that case, an execution sale was 
held on 30th September 1920. Seven days pre
viously the first judgment-debtor, who was the 
father of the other judgment-debtors, presented 
an insolvency petition. An interim Receiver was 
appointed and he wrote and asked the Subordinate 
Judge to stop the sale. It was nevertheless held 
and confirmed by the Subordinate Judge on 
27th November 1920. An adjudication order in 
insolvency was made on 15th December 1920 
which was finally confirmed by the High Court.
It was held that when the Official Eeceiver wrote 
to the Subordinate Judge asking him to stop the 
sale he was acting only in the capacity of an 
interim Receiver, and, as he was not, therefore, in 
possession of the debtor’s properties, the Subordi
nate Judge was not therefore bound to stop the 
sale ; that until the Receiver is actually in posses
sion a creditor is n o t  barred from proGeeding to
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AcHtiTA execution; and that under section 28 of the Pro-
!ÊA M A.Y YA.“GAuu Yincial IiisolYeiicy Act vesting only take's place 
OFFICIAL upon adjudication and under section 29 it is not 

till tlien that a Court in wliicli proceedings are 
GopAVARi. p0n(3_i]Qg against a debtor is bound to stay tliem.

B e a s le y  c.j. The effect of sub-Section 7 of section 28 was not 
there considered. Mr. E, N. Aingar as amicus, 
curiae  ̂to whom we are Tery much indebted for his 
very able argument, has stressed the fact that the 
transaction in question was to give a remedy to 
the creditor against the insolvent’s property. This 
he contends is contrary to the provisions of 
section 28 (2) of the Act which vests the property 
of the insolvent in the Court on the making of an 
order of adjudication and no creditor to whom the 
insolvent is indebted in respect of any debt prov
able under the Act is permitted during the 
pendency of the insolvency proceedings to have 
any remedy against the property of the insolvent 
and that, as under sub-section 7 the order of 
adjudication relates back to and takes effect from 
the date of the presentation of the petition, the 
insolvency is deemed to commence on the latter 
date and that from that date the insolvency 
proceedings are pending. He contends, therefore, 
that the Official Receiver becomes the owner of the 
property not merely from the date when the order 
of adjudication is made but from the commence
ment of the insolvency. The result is that a 
debtor cannot himself after the date of the pre
sentation of the insolvency petition which results 
in his subsequent adjudication enter into any 
transaction which will bind the Official Eeceiver, 
and a person dealing with him from that date may 
find himself in a precarious position unless the



transaction comes within section 55 of the Act Achuta
which protects bona fide transactions. Under that gabu
section the only transactions which are protected OfpTcial
are payments by the insolvent to any of his ^
creditors, any payment or delivery to the insol- 
vent, transfers by the insolvent for valuable 
consideration or contracts or dealings hy or with 
the insolvent for valuable consideration, provided 
that such transactions take place before the date 
of the order of adjudication and that the persons 
with whom such transactions take place have not 
at the time notice of the presentation of any 
insolvency petition by or against the debtor.
Upon the question of whether the appellant had 
notice of the presentation of the insolvency peti
tion, the learned District Judge in his judgment 
says that he had no notice of that petition. I am 
bound to say that the facts of this case give rise 
to a very strong inference that the appellant did 
know of the presentation of the insolvency 
petition. The agreement upon which he sued is 
dated 19th March 1930 and it is significant that 
the appellant took no steps whatever to enforce 
that agreement by suit for nearly eleven months 
after the date of the agreement and only filed his 
suit the day after the presentation of the insol
vency petition in the District Court of East 
Godavari at Kajahmundry, in the District Munsif’s 
Court of Eaj ahmundry. It is difficult to avoid the 
conclusion that the suit was filed in consequence 
of the filing of the insolvency petition on the 
previous' day. However, in my view, the question 
of notice is immaterial as this is not one of those 
transactions which is protected by section 55. In 
an English case, namely, In re O'"Shears Settlement
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Acetjta Courage v. 0'Shea{l)^ it was held that a charging 
order under section 14 of the Judgments A.ct, 1838, 

Os’PicjAL upon stock or shares or money in Court belonging
a ,judgment-dehtor is not a “ transaction” 

eoDAVABi. protected by section 49 of the Bankruptcy Act, 
bbaslbx c.j. iggg. Section 49 protected any contract, dealing 

or transaction by or with the bankrupt for valua
ble consideration provided that the person with 
whom the contract, dealing or transaction was 
made or entered into had not, at the time of the 
contract, dealing or tra,nsaction, notice of any 
available act of bankruptcy committed by the 
bankrupt before tha,t time. That section is very 
similar to section 55 of the Provincial Insolvency 
Act. L io t )L E Y  L J .  on page 331 says :

"^Contract, dealing o t  tranaaotion’ w ith the bankrupt 
means something done by  him. The words do not point to 
a proceeding in  which the ban'krnpt is merely passive.”

It is difficult to see how the filing of a suit and 
the obtaining of a decree even though by consent 
of the judgment-debtor can be held to be a 
contract, dealing or transaction done by the 
judgment-debtor.

This case was followed in Wild v. So'iithivood{2). 
There, a charging order under section 23 of the 
Partnership Act, 1890, upon a judgment-debtor’s 
interest in a partnership, being a proceeding in 
invitum, was held not to be a ‘' transaction ” 
protected by section 49 of the Bankruptcy Act. 
The plaintiff in that suit, who had on 20th 
April 1896 obtained judgment against the defend
ant for £147-8~6 and costs, obtained an order on 
the 27th April in the action under section 23 of
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the Partnership Act, 1890, charging the judgment- 
debt and costs on the defendant’s share and 
interest in a. business he was carrying on in co- Oi’mcial

" EjECÊ VB rpartnership with two other persons. On the 23rd east ’ 
May he took out a summons to enforce his 
charging order by a sale of the defendant’s interest 
in the partnership property. At that time the 
defendant, although the plaintiff was unaware of 
it, had committed an act of bankruptcy on the 
previous 17th April. On the 1st June a bank
ruptcy petition was presented against the defend
ant grounded on the act of bankruptcy he had 
committed on the 17th April, and on the 15th June 
a receiying order was made on the petition which 
was followed by an adjudication. Following 
In re  O'Shea's Settlement. Courage y .  0 ’Shea{l)  ̂
Y a u g h a n  W i l l i a m s  J. held that the obtaining of 
the charging order was not a transaction within 
the meaning of section 49 of the Bankruptcy Act.
He then deals with the law of relation back and 
says

“  This law o f relation back , whioli m akes the title o f the 
trustee vest as from  a date antecedent to the transaction or 
event w hich took  place w ithout any petition  in bankruptcy 
h avin g  ooourred or a rece iv ing  order having been madOj operates 
no doubt very  hardly  in  m any cases,, and therefore various 
A cts  o f Parliam ent have contained protective sections to  relieve 
those persons w ho w ou ld  be  in jured b y  the stiingency o f that 
law . A part from  those protective section 8̂  it is plain that this 
execution  cannot hold  good  against the trustee in  bankruptcy 
whose title relates b a ck  to a period anterior to i t / ’

In my view, Mr. R. 1ST. Aingar’s contention 
must be upheld. This was not a transaction̂  
which is protected by section 55 of the PrGviiicial 
Insolvency Act and, unless it comes within the
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achuta protection of that section, by reason of the
doctrine of relation back the property o f the in-

oi’F̂ciAL solvent must be deemed to have Y.ested in the
Of&eial Eeceiver on the date of the presentation 

goda,vari. insolvency petition which was antecedent
Beasley c.j, the date of the filing of the suit and the subse

quent decree. For these reasons, I am unable to 
agree with the opinion expressed by Eamesam J. 
in Kaliaperumal Naicker v. Ramachandra Aiyar(l) 
that the filing of a suit against a debtor prior 
to the adjudication although after the presenta
tion of an insolvency petition is to be regarded 
as being outside the purpose of the Insolvency 
Act with reference to the provisions of section 
28 (2). The result is that this appeal must be 
dismissed.

Cornish j. OoTiNlSH J .— I agree. In my opinion the decree 
which the creditor obtained in his suit against 
the debtor for specific performance was not a 
“ transaction ” covered by section 55 of the Pro
vincial Insolvency Act. The construction put 
upon the word in the corresponding section 49 
of the English Bankruptcy Act is that it means a 
transaction in which the insolvent does some
thing, and not a proceeding in which the insolvent 
is merely passive. Thus, a charging order upon 
property belonging to the judgment-debtor in 
Court, and a garnishee order attaching a debt due 
to the insolvent have been held not to be a tran
saction within the protection of the section % see 
Williams on Bankruptcy, 14th edition, page 331. 
There is no reason why the word “ transaction ” 
as it occurs in section 55 of the Provincial 
Insolvency Act should bear a different meaning.
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The act done by the debtor in this case is that h@ 
withdrew his defence to his creditor’s suit and 
submitted to • a decree. It was a purely passive 
act, and judged by the above-mentioned criterion 
would not be a transaction wifchin the contempla
tion and protection of section 55.

Now, if the creditor had commenced his suit 
against the debtor prior to the filing of the 
insolvency petition, the suit could have been 
continued notwithstanding the insolvency, sub
ject to the possibility of the suit being stayed or 
its continuance being made subject to terms by 
the Court under section 29 of the Act. But it has 
so happened that the suit was instituted on the 
day after that on which the insolvency petition 
was filed. The effect of the relation back of the 
adjudication made upon that petition is that the 
adjudication commenced from the time when 
the petition was filed. It is from that time that 
the vesting of the estate in the Official Eeceiver is 
made to' commence, and that the rule in sec
tion 28 (2) restraining a creditor’s right of suit in 
respect of a debt comes into force. The conse-' 
quence is that the suit in the present case must 
be deemed to have been commenced after the 
adjudication ; and the suit being one in respect 
of a debt, namely, to enforce performance of an 
agreement by the debtor to execute a mortgage to 
the creditor as security for his debt, the suit was 
incompetent under the provisions of section 28 (2), 
leave of Court to commence the suit not having 
been first obtained. The decree made in the suit 
would therefore not be binding upon the Official 
Eeceiver as representing the insolvent, nor could 
it be effectual against the insolvent, for after

A c h t j t a
E a m a y y a -

GAHU
V.

O f f ic ia l
R e c e iv e r ,

E ast
G o d a v a e i .

C o r n i s h  J .



1044 THE mDIAN LAW KEPOETS [v o l . l v iii

A c h u t a
E a m a y y a -

GARU
V.

O f p ig ia x
R e c e i v e r ,

E ast
GtODAVAEI,

CoBNISH 3.

adjudication liis power to transfer Ms property 
by mortgage or otherwise was gone,

'Witli regard to wliat is said by Eamesam  J. in 
Kaliaperumal Naicker v. Rmnachandra Aiyar(l)^ 
if he intended to lay down the proposition that 
the relation back of an adjudication order to the 
time when the insolvency petition is filed did not 
affect a suit instituted in the interval between 
petition and adjudication by a creditor in respect 
of a debt, I must respectfully dissent from it. 
But I question whetiier this was what the learned 
Judge intended to convey. I think his observa
tions should be understood as referring to the 
particular suit before him. It was a suit upon a 
mortgage. The right of a secured creditor, such 
as a mortgagee, to realise his security independ
ently of the Insolvency Court is expressly 
reserved to him by section 28 (6) of the Act, and 
this right includes the power of realising the 
security by suit: Lang v. Heptullahhai Ismailji{2). 
A suit instituted by a mortgagee to enforce his 
claim under the mortgage would, therefore, be 
outside the Insolvency Act, and section 28 (2) 
would have no application to it. But in the 
present case the creditor who filed the suit was 
not a secured creditor, though he doubtless hoped 
to become one as the result of his suit.

A.s,y.

(1) (1927) 53 M.L.J, 142. (2) (1913) I.L .R . 38 Bom. 359.


