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APPELLATE CIVIL.

Before Sir Qwen Beasley, Kt., Chief Justice, and
Mr. Justice Cornish.

%5, RAO BAHADUR PATRI VENKATA SRINIVASA RAO,
preh 7. OFFICIAL RECEIVER, GUNTUR (REsroxpExT),

APPELLANT,

v.

THE SECRETARY OF STATE FOR INDIA IN
COUNCIL rerresENTED BY THE (COLLECTOR OF
Gunror (Pemirroner), REsponpene.*

Provincial Insolvemey Act (V of 1920), ss. 43, 37 and 34—
Annulment of adjudication under sec. 43 and wvesting of
property under sec. 87 in Official Receiver—Effect of —
Pauper appeal by debtor (insolvent) after annulment of
adjudication—Court-fee ordered to be paid to Government
on dismissal of—Recovery of, from property of debtor in
hands of Official Receiver—Government’s »ight of —Sec. 84
of Act—Rule in—Applicability of, after annulment of
adjudication.

An adjudication was annulled under section 43 of the
Provincial Insolvency Act for failure of the debtor to apply for
his discharge within the time prescribed by the Court and
under section 87 of that Act the property of the debtor was
by order vested in the Official Receiver. Subsequent to the
date of the annulment of the adjudication,the debtor preferred
an appeal in forma pauperis which was digmissed, the court-fee
payable on the appeal being ordered to be paid to Government.
Government then applied to the Official Receiver for payment
of the amount of that court-fee out of the assets of the
debtor’s estate in his hands. The Official Receiver declined to
recognize the Government’s elaim on the ground that the debt
due to the Government was not one which was provable in the
insolvency.

Held that the Government was entitled fo recover the
amount of the court-fee from out of the assets of the debtor’s

* Appeal Against Order No, 400 of 1933,
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estate in the hands of the Official Receiver and that being 2
Crown debt it had priority over the debts of all other creditors.

The rule in section 84 of the Act that only debts which. are
subsisting at the time of the adjudication are provable in the
insolvency can have no further application when the adjndica-
tion has been annulled.

The scheme of section 37 of the Act is to enable an orderly
distribution of the assets of the insolvent which under the
provisions of the section the Court has vested in its appointee
and to place those assets at the disposal of all those creditors
who would be able to proceed against the debtor if the property
had reverted to him by reason of the annulment.

APPEAL against the order of the District Court of
Guntar, dated 11th March 1933, in Civil Miscel-
laneous Petition No. 233 of 1933 in Insolvency
Petition No. 42 of 1923.

B. V. Ramanarasw for N. Rama Rao for appel-
lant.

P. V. Rajamannar for Government Pleader
(P. Venkataramana Rao) for respondent.

‘ Our. adv. vult.

JUDGMENT.

BrasLEY C.J.—This appeal raises a point which
appears to be entirely free from authority. The
appeal is by the Official Receiver of Guntur and
the respondent is the Secretary of State for India
in Council. One K. Thomasu Reddy was adjudged
an insolvent in 1924. Subsequently his adjudica-
tion was annulled because he failed to apply for
his discharge within the time specified by the
Court. Upon the annulment of the adjudication,
under section 37 of the Provincial Insolvency Act
the property of the debtor was by order vested in
the Official Receiver who sold some of the proper-
ties of the insolvent and is in possession of the
sale proceeds and other properties of the debtor.
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Subsequent to the date of the annulment of the
adjudication, the debtor proferred four appeals in
the District Court, Guntur, in forma pauperis.
These appeals were dismissed and the court-fee
payable on the respective appoals was ordered to
be paid to Government. Government then putin
an application to the Official Receiver for payment
of the court-fees payable by reason of the appel-
late decrees out of the assets of the debtor’s estate
in his hands, claiming to be enftitled to be paid in
priority to the debts of all other creditors because
the debt due is a Orown debt. The Official
Receiver declined to recognise the Government’s
claim contending that, on account of the order
under section 37 of the Provincial Insolvency Act
vesting the property in him, he held the property
of the debtor for the benefit of creditors whose
debts were provable and proved in the insolvency
and that in distributing the assets in his hands as
a regult of the vesting order he has to be governed
by the same rules that govern the case of an in-
solvency. It is quite clear that by reason of
section 34 (2) the debts provable in insolvency are
those which the debtor is subject to when he is
adjudged an insolvent or to which he may hecome
subject . before his discharge by reason of any
obligation incurred before the date of his adjudi-
cation. Therefore, no debt incurred after his
adjudication is provable in insolvency. Hence it
is contended by the appellant that, as this wag a
debt incurred after the insolvent’s adjudication,
indeed after the annulment of the adjudication,
the Orown has no debt which the Official Receiver
can recognise. The learned District Judge allowed

the claim of the Crown.
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What we have to consider is, what is the effect
of the annulment of an adjudication and the sub-
sequent vesting order under section 37 (1) ‘of the
Provincial Insolvency Act ? A Full Bench of this
High Conrt has, on a reference to it in Veerayya
v. Sreenivasa Rao(l), considered the following
question, viz. :—

“ Where the Imsolvency Court annuls an adjudication
under section 43 of the Provincial Insolvency Act V of 1920 and
chooses to pass an order under section 37 vesting the proper-
ties of the quondusm insolvent in an appointee (Official Receiver
or any other person), is the administration in insolvency to
continue for the realisation and distribution of the assets of
gsuch a person despite the annulment of the adjudication
itself 7 7,
and has given the following answer, viz. :—

“ The appointee continnes to be subject to the directions
of the Insolvency Court which appointed him, these directions
relate to the property of the insolvent and they should be
given in accordance with the policy and provisions of the
Insolvency Act”

and that

““ this i3 not in all respects equivalent to the actual conti-
nuation of the insolvency proceedings.”

In the view of the Full Bench the prineciple
underlying section 43 of the Act, which provides
that the Court shall annul an adjudication on the
failure of the insolvent to apply for an order of
discharge within the period specified by the Court,
is primarily to punish the insolvent by depriving
him of any protection which he may hitherto
have been enjoying under the insolvency law.
It is stated in the judgment:

“ Why should the negligence of the insolvent have the
necesgary effect of upsetting the rights of his creditors énter se
for if this first view is to be upheld those creditors can no
longer expect the fair and equal treatment which had been

(1) (1934) TLLR. 58 Mad. 908 (¥.B.).
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assured to them by the ingolvency ? Those who have got neo
decrees will be hopelessly handicapped as against those who
may proceed immediately to exeeution, and those who are
aware of the annulment will have an advantage over those who
are not.”’

These observations relate to acontention which
had been put forward that with the annulment of
the adjudication the insolvency proceedings come
to an abrupt and final conclusion, that the Insol-
vency Court has no longer any power to pass any
orders in regard to the insolvent’s property, its
order vesting that property in the appointee being
its last expiring act, that the appointee is a mere
custodian of the insolvent’s property and must
merely hold it subject to any orders as to attach-
ment and sale which he may receive from any
Court entertaining an application in execution
against the insolvent and that the insclvent’s
creditors are restored to the position in which they
found themselves before the insolvency proceed-
ings began and all must pursue afresh their
remedies by execution or by suit in the ordinary
way. That contention the Full Bench did mnot
agree with nor did it accept the contention which
went to the other extreme, namely, that the insol-
vency proceedings are continued for all purposes.
The view which is one intermediate betwesn these
two before-mentioned extreme contentions was
accepted by the Full Bench as being correct. Itis
quite clear in my view—and this is also tho view
of the Full Bench—that the appointee under
section 37 does not hold the property for the bene-
fit of the insolvent. Under section 37, it is true .
that the property may, in default of any order by
the Court vesting the property in an appointee,
revert to the debtor to the extent of his right or
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interest therein on such conditions, if any, as the
Court may, by order in writing, declare. But in
the opinion of the Full Bench the legal effect of
the vesting order will be different from the legal
effect of -the reversion of the property to the
debtor. The whole significance of the Court's
action in vesting the debtor’s property in some-
one else is that the Court is entitled to preserve
its control over that property just as a similar
control is always retained when a receiver is
appointed to administer the property which is the
subject-matter of a suit. In the opinion of the
Full Bench the Insolvency Court retains full
power to give directions under section 37 as to the
realisation and disposal of the debtor’s assets and
that power should not, of course, be used arbitra-
rily but should be used in the interests not of this
or that individual creditor but of the whole body
of creditors which means, in other words, that the
only proper order of the Court to pass is that the
appointee should continue to realise and distri-
bute the debtor’s property in accordance with the
provisions of the Insolvency Act. It is contended
on behalf of the appellant that this means that
the debtor’s property can only be distributed
amongst those who would be entitled to it under
the provisions of the Insolvency Act. If that
contention is correct, then of course the Crown
debt cannot be recognised because this was not a
debt provable in insolvency. The Full Bench
decision, however, does not say who comprise
“the whole body of creditors”. It is not clear
that in that judgment it is intended to decide that

only debts provable in the insolvency can e
4
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recognised by the appointee under section 37 un-
less the words “distribute the debtor’s property in
accordance with the provisions of the Insolvency
Act? express such an intention. It seems to me
that this is by no means clear. It is plain from
section 10 (2) of the Provincial Insolvency Act that
after the annulment of an adjudication the insol-
vency does not continue. The insolvent is not an
insolvent any longer and has to be re-adjudicated
an insolvent by the Court if he again desires to
be an insolvent. If the property, on the Court’s
failure to vest it in an appointee, reverts uncon-
ditionally to the debtor, then it is obvious that not
only those creditors who had debts provable in in-
solvency but all other creditors are entitled to pro-
ceed against him ; and this would no doubt lead to
a wild scramble or, as suggested in the Full Bench
decision, to some creditors being enabled to gain
an advantage over others; and it seems to me
that the scheme of the section is to enable an
orderly distribution of the assets of the insolvent
which under the provisions of the section the
Court has vested in its appointee and to place
those assets at the disposal of all those creditors
who would be able to proceed against the debtor
if the property had reverted to him by reason of
the annulment. Unfortunately, as I havo stated
before, we are unable to get any assistance upon
the point from reported decisions and the inten-
tion of the Legislature is by no means easy to
discover ; but on the whole I think that the view
I have just expressed, after giving the matter the
best consideration I camn, is the correct one. If
this is the position, then it is very fairly conceded
by Mr, Ramanarasu, the learned Counsel for the
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appellant, that the Crown is entitled to claim
priority in common law, quite irrespective of the
Insolvency Act, for this debt which is clearly a
Crown debt. For these reasons, the decision of
the learnéd District Judge was corrcet and this
appeal must bo dismissed with costs out of the
proceeds now in the hands of the Official Receiver
of Guntur.

CornNisH J.—I agree. When an order of adjudi-
cation is annulled under section 43 the provisions
of section 37 (1) are made applicable. In other
words, the position upon an annulment under
section 43 is the same as when an adjudication ig
annulled following the approval by the Court of
a composition or scheme under section 39. The
result of this is that, although the debtor is no
longer an adjudicated insolvent, the debtor’s
property, whether vested in a trustee appointed
by the Court or whether it has reverted to the
debtor subject to any conditions imposed by
the Court, continues to be under the control of the
Insolvency Court : see Williams on Bankruptey,
14th edition, page 139. The recent Full Bench
ruling of this High Court, Veerayya v. Sreenivasa
Rao(1), is to the same effect. If upon an annul-
ment the property roverts to the debtor without
any conditions, the consequence is that he is
remitted to his original situation prior to the
insolvency. It hag accordingly been held that
a debtor so placed is free to sue for debts due
to him, Flower v. Lyme Regis Corporation(2), and
that he can be sued by a creditor in respect of a
debt which, though provable,*had not been

(1) (1934) L.L.R. 58 Mad, 908 (¥.B.). @) [1921] 1 K.B. 488.
T4-A

OFFICIAL
REecrrveg,
GuN1TR

.
SECRETARY OF

SraTi FOR
Inpia.

CouNisg J.



OFFICIAL
RECEIVER,
GUNTUR

Y.
SECRETARY OF
STATE TFOR
Inpia.

—ct

CoRNISH J.

1022 THE INDIAN LAW REPORTS [VOL. LvIII

included in the scheme of composition ; Gopalu
Pillai v. Kothandarama Ayyar(l). On the other
hand, if upon an annulment the property of the
debtor is vested in a trustee, the object can only
be that the property shall be safeguarded for the
benefit of the creditors.

The question is whether a creditor, in this case
the Crown, can enforce against the trustee a debt
which was not provable at the time of the adjudi-
cation because the debt had not then come into
existence. This would seem to depend on whether
the creditor’s right to enforce a claim continues,
notwithstanding the annulment, to be subject to
the restrictions of the Insolvency Act both ag
regards the means of recovery and in respect of
the debt which is recoverable. The prohibition
placed by section 28 (2) upon the commencement
of a creditor’s suit after an adjudication arises as
a consequence of the order of adjudication and
must, I think, cease to be operative after annul-
ment of the adjudication. Similarly, the rule in
section 34 that only debts which are subsisting at
the time of the adjudication are provable in the
insolvency can have, in my view, no further
application when the adjudication has been
annulled. This view is fortified by the saving
words in section 37 (1) in favour of all dispositions
and payments duly made before the annulment.
It follows from these conclusions that the Act
does not prevent the claim from being enforced in
the present case. Moreover, the debt being one
due to the Crown is a debt from which the debtor,
even if he had got his discharge, would not have
been released. The debtor cannot be in a better

(L) (1934) 40 L.'W, 110,
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or the Crown in a worse position in respect of this Orricrar
debt by’ f the fact that tho insolvency has  Guwros
y reason o at the insolvency has UR
been annulled for failure of the debtor to apply Secrerary or
for his discharge. For these reasons I am of SHreFor
opinion that the Collector is entitled to recover
payment of the debt from the trustee. The right
of the Crown to payment of a debt in priority to
the debts of other creditors does not depend on
the Insolvency Act. For section 61 (1) (@) of the
Act only declares a long-established rule of law
that when claims of the Crown and claims of
subjects as creditors are in competition, the Crown

has priority.

CORNISH d,

ABV.

APPELLATE CIVIL.
Before‘ M. Justice Curgenven and Mr. Justice King.

S. RAJAGOPALAN PILLAI (PETITIONER AND FIRST 1935,
DEFENDANT), APPELLANT, March 96, -

v

K. NAMASIVAYAM PILLAI axp avoruER (RESPONDENTS),
RespoNDENTS. *

Malabar Tenancy Act (XIV of 1930), sec. 88—dpplicability—
Succession of tenants—Possession of, for over tem years—
Applicability of sec. 38 to case of—Sec. 38 of Act—Effect of. -

Property, which belonged in kanam to the deceased father
of the respondent, was held under a lease dated 15th Maroh
1906. The rights of the lessee were eventually purchased by
the appellant on 15th October 1929. In a suit filed by the
respondent on 4th December 1929 for the eviotion of the
appellant,

*Becond Appeals Nos. 9210 and 211 of 1933,



