
SUBBAKAYTJDTJ and tho limitation must be that, where it is shown 
Bapanna jsao. that the guardian absents himself or herself 

deliberately in pursuance of a plan in order tO' 
obstruct a litigation, or the absence is not b o n a  

fid e , the minor cannot claim the benefit of these- 
decisions.

This appeal must be dismissed with costs.
A.S.V.
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APPELLATE OIYIL.

Before Mr. Justice JRamesam and Mr. Justice Venhatasubba Eao.

December 21.iSviv 01 KAERI SEET AR AM AY Y A (C o u n t e r -P e t i t io n e r )  ,

P e t it io n e e ,

PAPPTJ SUBRAHMANYAM ( P e t i t io n e r ) , R e s p o n d e n t ,*

Code of Civil Procedure {Act Y  of 1908), 0. X X I, r, 58— 
Claim petition under— Permanent occupancy rights in 
lands attached set up by claimant in— Investigation of— 
Permissible under r. 58, if—Order against claimcmt on- 
petition— Order stating that claimant’s interests will not 
be affected by sale and directing that a note to that effect 
shall he made in sale list and that sale shall be held subject 
to that note, if  an—-0. X X I, r. 97— Obstructor found to- 
be entitled to permanent occupancy rights in land posses
sion of which sought— Proper order to he made in case of— 
Failure to go into merits of claim to permanent occupancy 
rights in application under r. 97 by reason of miscon
struction of order on claim petition— Failure to exercise 
jurisdiction, if—Interference in revision under sec. 115 in 
case o f

A claim petition put in by the petitioner under Order XXI, 
rule 68, of tiie Code of Civil Procedure, alleging that he had

* Civil Kevision Petition No, 1473 of 1928.
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permanent rightB of occupancy in the lands attached in execu
tion and that the judgment-debtor’s right therein was confined 
to the collecting of an annual cist and praying either that the 
attachment should be cancelled and the sale stopped or the sale 
restricted to the judgment-debtor’s right to collect the ciat, was 
dismissed by an order which stated : “  Whatever in.terest the 
defendant has in the lands put to auction will be sold and this 
petitioner's rights are not prejudiced thereby. A note shall be 
made to that effect in the sale list and the sale shall be held 
subject to that note/^

Seld that the order had not the effect of conclusively 
negativing the petitioner’s permanent rights of occupancy and 
that he was not precluded by that order from pleading that he 
was entitled to permanent occupancy rights in answer to an 
application filed under Order XXI, rule 97, of the Code of Civil 
Procedure by the execution purchaser or his representative.

Where, in the application filed under Order XXI, rule 97, 
the Court below declined to go into the merits of the case, 
namely, whether or not the petitioner had permanent occupancy 
rights, by reason of its misconstruction of the order on the 
claim petition,

held further that there was a failure to exercise jurisdiction 
justifying interference in revision.

Where, in the application filed under Order XXI, rule 97, 
the party obstructing is found to be entitled to permanent 
occupancy rights in the land possession of which is sought, the 
proper order to make is that the applicant shall be put in 
possession only of the melwaram right; in other words, that he 
shall have symbolical possession of the land.

Per R a m e s a m  J.—The possession of a tenant paying rent to 
the judgment-debtor (whether the tenant is a tenant at will or 
from year to year or occupancy tenant) is regarded as the 
judgment-debtor’s possession. A claim by such a tenant is not 
a claim intended by the Legislature to be investigated into by 
a petition under Order XXI, rule 58, of the Code.

P e t i t i o n  under section 115 of Act Y  of 1908, 
praying the High Court to revise the order of the 
Oonrt of the District Mnnsif of Kowur in Civil 
Miscellaneous Petition No. 132 of 1928 dated 23rd 
April 1928 in Original Suit No. 512 of 1922 on the

Seeta-
RAMAYYA

V.

Stterah-
MANYAM.
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s e e t a -  file of the Court of the District Munsif of
BAM AYYA ^  _

V. CoCclIlQjClcl.
suBRAH- p  yenlmtaramana Bao for V. Viyyanna for
MAM YAM.

petitioner.
G. Lahshmanna and O. Chandrasekhara Sastri 

for respondent.
Cur. adv. vult.

JUDGMENT.
B a m e s a m  j.  B am esam  J.— The facts out of which this civil

xeyision petition arises are fully stated by my 
learned brother. There are two stages in this 
matter. The first is the claim petition, Execution 
Application No. 3433 of 1924, purported to be filed 
under Order XXI, rule 58, Civil Procedure Code— 
Exhibit A dated 21st November 1924. The order 
upon this is Exhibit B dated 16th December 1924. 
The second stage is in 1928 the obstruction by 
the petitioner before us to the decree-holder in 
delivery proceedings followed by the application 
of the decree-holder under Order XXI, rule 97. 
The order on this petition is the order against 
which this revision petition has been filed. In 
this order the District Munsif held that the 
obstructor, that is the tenant on the land, is pre
cluded by the order Exhibit B from setting up his 
tenancy ; he therefore directed delivery free of 
the tenant’s claim.

On the first matter, my learned brother has 
fully considered the decisions and the construc
tion to be placed upon Exhibit B and the effect to 
be given to it. I agree with him in thinking that 
it is not such an order as to compel the claimant 
to file a regular suit within one year under 
Order XXI, rule 63. But apart from this, it seems
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Seeta-

eamayya
V.

SUBRAE-
MANYAM.

to me that there is another reason why Exhibit B 
should not have such an effect. When a claim 
petition is filed under Order X X I, rule 58, where 
the claimant sets up some interest adverse to the eamb^ m j 
judgment-debtor so as to entitle him to ask the 
Court to raise the attachment in respect of the 
whole of the property or a portion of the interest 
in the property attached, the Court may refuse to 
investigate and dismiss the petition on the ground 
of delay (Proviso to rule 58) or may proceed to 
investigate. Then the claimant should adduce 
-evidence to show that he had some interest in, or 
was possessed of, the property which was attached 
(rule 59). If the Court then comes to the conclu
sion that the property was not in the possession 
of the judgment-debtor or some trustee for him or 
a tenant paying rent to him, the Court allows the 
claim to raise the attachment wholly or partially 
{rule 60). But if all that the claimant has estab
lished is a mortgage or charge, the attachment 
may continue subject to the mortgage or charge 
(rule 62). But if the Court comes to the conclu
sion that the property is in the possession of the 
judgment-debtor or a trustee for him or his tenant, 
the Court has not got to raise the attachment 
wholly or partially but proceed to sell the pro
perty. There is no claim to be allowed (rule 61).
Reading rules 60 and 61, we see that where all 
that the claimant has is merely the interest of 
a tenant paying rent to the judgment-debtor 
(whether the tenant is a tenant at will or from 
year to year or occupancy tenant), such a person’s 
possession is regarded as the judgment-debtor’s 
possession and there is no attachment to be 
released. That is, for the purpose of investigating
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S e e t a -
EAMAYYA

V.

SUBRAH-
MANYAM.

R a m e s a m  J.

into the objections to attachment and the raisings 
of the attachment wholly or partially, the posses
sion of a tenant iinder the judgment-debtor is not 
regarded as antagonistic to the judgment-debtor^, 
however substantial the question whether the 
tenant is an occupancy tenant may be for other 
purposes ; his possession is regarded as that of 
the j udgment-debtor and if this is all the claim 
that Is set up, on the face of it, it is no objection 
to the attachment even if fully made out. There
fore, the Court should always reject such a 
petition on the ground that the tenant’s claim is. 
not a kind of claim, enquiry of which is contem
plated in a claim petition under Order X X I, 
rule 58. This is absolutely clear from the con
clusion at which the Court has to arrive in rales. 
60 and 61 and the consequence of such conclusions. 
I am therefore of opinion that a claim by a 
tenant of the judgment-debtor is not a claim 
intended by the Legislature to be investigated 
into by a petition under Order XXI, rule 58. 
Therefore it is not an order upon which a suit 
within one year should be filed by the party 
against whom the order is made.

On the second point, if the obstruction is 
caused by a person claiming to be an occupancy 
tenant and therefore entitled to be in physical 
possession, the Court should investigate into the 
matter and, if it finds that the claim is a bona fide 
claim, the Court should dismiss the application 
of the decree-holder-purchaser in so far as it seeks 
to get physical delivery. The Court should not 
dismiss the petition totally; it should order 
delivery under Order XXI, rule 96, though the 
purchaser seeks delivery under Order XXI^



lule 95. In such a case, some form of delivery is sseta-
’  b a m a y t a

necessary to make the proceedings complete as 
against the judginent-debtor, so that in a regular m a n y a m . 

suit against the obstructor by the purchaser there bamesam j .  
should be no further objection by the judgment- 
debtor that the execution proceedings are not 
complete and that the suit does not lie under 
section 47 of the Oode of Civil Procedure [Vide 
the remarks and the procedure indicated in the 
Full Bench judgment delivered to-day in Abdul 
Azim Sahih T. Chokkan ChettiariX)-'] If the Court 
finds against the occupancy tenant, then delivery 
of physical possession can be ordered (Order XXI, 
rule 95): the Court ought to investigate the matter.
The Court disallowing tbe objection on the ground 
that the tenant was precluded by the former order 
on the claim petition is not one of the courses 
indicated in the Code and is therefore irregular and 
the irregularity is so material and of such serious 
consequences that we should interfere in revision.
Apart from the order on the claim petition, it is 
possible that the tenant might show his occupancy 
rights otherwise than by what he adduced in the 
claim petition. He may show that the village is 
an estate within the meaning of section 3 (2) {d) 
of the Madras Estates Land Act. This is another 
reason why the District Munsif’s order is 
irregular. I concur with the order proposed by 
my learned brother.

Y e n k a t a s u b b a  Eao j . —This case has been venkata- 
referred to a Bench by KEiSHiTAisr P a n d a la i  J. and 
the question raised is as regards the effect of an 
order made upon a claim petition. In execution 
of a decree obtained against one Damojipurapu
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s e e t a -  Sithamma, the decree-holder attached certain
bamayya applied for sale thereof. A  claim
STJBRAH”MANYAM. petition was then put in under Order X X I, 

Ven̂ ta- rule 58, of the CiYil Procedure Code by Karri 
stTBBA Rao j. gj^aramayya (the petitioner before us), wherein 

he alleged that he had permanent rights of occu
pancy in the lands in question and that the 
judgment-debtor’s right was confined to the 
collecting of an annual cist of Es. 300, and went 
o n  to say that the decree-holder was not entitled 
to bring the lands to sale but should be directed 
to sell the judgment-debtor’s right, which, as 
above mentioned, was limited to the collecting of 
the cist. On those allegations, he prayed in the 
alternative, either that the attachment should be 
cancelled and the sale stopped or the sale restric
ted to the judgment-debtor’s right to collect the 
cist. The Oourt made the following order :

This application was filed late and the sale is going on. 
Whatever interest the defendant has in the lands put to anction 
will be sold and this petitioner's rights are not prejudiced 
thereby. A note shall be made to that effect in the sale list 
and the sale shall be held subject to that note. This petition 
is dismissed.”

It is the effect of this order, dated 23rd Decem
ber 1924, that has now to be considered.

The sale was held ; the lands were purchased 
by the decree-holder himself, who transferred his 
right to Pappu Subrahmanyam (the respondent). 
The present application was filed under Order 
XXI, rule 97, in 1928 (that is, four years from the 
date of the order on the claim petition) by 
Subrahmanyam, who complained that he was 
obstructed by the petitioner in obtaining posses
sion and prayed for the removal of the obstruction. 
The petitioner pleaded that he was entitled to
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permanent occupancy rights and sought to rely 
upon a judgment of the High Court delivered in 
1919 recognizing those rights. But the lower m an v a m .

Court, upholding the respondent’s preliminary venH ta- 
objection that the order on the claim petition 
became conclusive under Order XXI, rule 63, as 
against the petitioner, refused to go into the 
merits of the case. The question is, has that 
order the effect of conclusively negativing the 
petitioner’s permanent rights of occupancy ?

Order XXI, rule 63, says that where an order 
is made against a party, it shall be conclusive 
subject to the result of a regular suit which under 
the rule he is entitled to bring, and under article 11 
of the Limitation Act such a suit should be 
brought within one year from the date of the 
adverse order. As has been pointed out in the 
referring order of N a p ie e  J. in Venkataratnam v. 
BanganayakammaQ.) and again in the judgment in 
Saharahi v. Ali{2), the result of holding that the 
order has become conclusivo under Order X X I, rule 
63, is to reduce very often the period of limitation 
from twelve years to one year, and the question 
becomes therefore very important in each case, 
whether the order to be considered is in substance 
hostile to the party and he is bound to get rid of 
it by filing a regular suit ; for, under the provision, 
the order must be one made “ against ” the party.
The question is one of construction of the order 
made in each ease and I must remark, in view of 
the numerous cases cited before us, that to 
attempt to construe one order in the light of the 
observations made in respect of a totally different 
order is hardly a safe or proper method of dealing
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Seeta- with the point; and it should be observed that in
KAMAYYA  ̂single case cited by Mr. Lakshmanna for the
S yam! respondent was the order construed worded in the
?E^TA> 'which the present order is. To say that

subbaEaoJ. petitioner is adversely aifected by an order
which expressly recites that his rights are not to 
be prejudiced involves an obvious contradiction. 
The order, after reciting that the petitioner’s 
rights are not to be prejudiced by the sale, goes 
on to provide that a note to that effect shall be 
made in the sale list and that the sale shall be held 
subject to this note. There is an important 
distinction between the terms of this order and of 
many other orders which have been construed by 
the Courts in the cases to which our attention has 
been drawn. In those orders what invariably the 
Judge said was, “ Let the claimant’s objection be 
noted in the sale proclamation ” , whereas the 
present order is of quite a different nature ; it is 
not the mere objection of the claimant that is to 
be noted (that is worth very little), but it is the 
Judge’s observation that the petitioner’s rights are 
not to be affected by the sale. Had the order been 
carried out, and, we must presume it was, the 
bidders would have been informed that the 
proposed sale was not to affect the permanent 
occupancy rights claimed by the petitioner— 
which rights the order in distinct terms safe
guards. The reason for the order having been 
worded in this way is not far to seek. In support 
of his alleged right, the petitioner relied not upon 
some vague evidence but upon a definite adjudi
cation by the High Court. The Munsif, in the 
face of this, was not prepared to summarily reject 
his claim, nor was he disposed on the last working
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day of the Court (it is significant that the order  ̂
bears tho date 23rd December 1924) to enter upon 
a minute investigation. Therefore, on the one m a n y a m . 

hand, he refrained from giving a positive decision v e n k a t a -  

in favour of the claimant and, on the other, he ^
was careful enough to preserve and safeguard 
such rights as he possessed. There was need for 
caution, for the Munsif could not have lost sight 
of the fact that the land in dispute was a large 
tract comprising an area of one hundred acres.
It seems to me impossible to construe the order 
in question as having negatived the petitioner’s 
rights, fox notMBg short of a clearly hostile order 
can operate to produce tho result contended for.
The decision so much relied upon by the respon
dent, Venlcataratnam v. RanganayakamynaiX)^ 
scarcely supports him. It decided what till then 
was doubtful that, even where a case fell within 
the proviso to rule 58 which reads thus *.

Provided that no sucli investigation shall foe made 
ifliere the Court considers that the claim or objection was 
designedly oi -unrLeceigsarily delayed
the order should be held to be conclusive. In 
some later cases it has been held that this and no 
more is the effect of that decision. Kumara- 
SWAMI Bastri and D eyadoss JJ. in Lingama 
Naidu V. Official Receiver  ̂ Madurai^), after point
ing out that th© Full Bench ruling must be 
regarded as a decision on the facts of that 
particular case, observe that it is confined to cases 
where the disposal has been either on investiga
tion or on refusal to investigate upon the ground 
that the claim is filed too late. Similarly, on 
a difference of opinion between Spencee J. and
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sebta- K e is h fa n  J., it was held by Sohwabe. CJ. in 
EAMAYitA Kadir y. Somasundaram Chettiaril) that
SXJBBAH-
M AN YAM, the Full Benoli held  ̂and held only, that where a decision
V e n k a t a -  i s  given on the ground that the matter has been desig-nedly or

s u b b a R a o  J, -mî jiecessai-ily delayed, that is a decision and an order against
the applicant under Order XXI, rule 63, to which article 11 
applies/’

N otw lthstand iiig  the doubts expressed in  these 
two cases regarding the correctness of the principle 
laid down by the learned Judges of the Full 
Bench, we are bound by that decision ; but does 

it necessarily follow that it should be treated as 
an authority in construing the present order ? In 
the report of that case the whole of the re levant 
order has not been fully quoted. After referring 
to certain matters in regard to which the zamin-
darini was in  default, the Judge remarked :

“ The petitioner's prayer that the sale should be held 
subject to this claim for cist, which has not yet been proved, is 
inadmissible. The allegations of the zamindarini will be 
notified to the bidders with the remark that the zamindarini 
did not take steps for her claim being enquired into during the 
last ten months.”

Mrst, it must be noted that there is a clear 
statement here that the zamindarini is not entitled 
to an order that the sale should be held subject to 
her claim ; secondly, what is to be notified to the 
bidders is the assertion of the zamindarini, which 
in the previous sentence has been found not 
proved. What happened in the present case is 
the exact opposite of this : it is not the claimant’s 
assertion that is to be notified but the Judge’s 
decision that by the sale the petitioner’s right is 
not to be affected.
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S D B B A  EAO J.

Since the Fall Bench decision, in numerous Ŝeetâ -̂  
cases the orders were construed as not haying  ̂ v.STT'BTIAH -
negatived the rights of the claimant; Ayya Pattar m a n y a m . 

V. Attupurath ManMcal Karnavan(l)^ Lakshmi venj t̂a- 
Ammal v. Kadiresan Chettiar{2)  ̂ Saharahi y.
AliiS), Kumar a Ooundan y. Thevaraya Reddi(4t), 
Lakshminarasamma y. Navugotla Pydanna{5)^
Abdul Kadir y. Somasundaram Chettiar{Q) and 
Lingama Naidu y. Official Receiver  ̂ Madura{7).
Neither these cases nor those on which Mr. 
Lakshmanna relies \_Narasimha Chetti y. Vijia- 
pala iVamar(8), Ponnusami Pillai y. Samu 
Ammal{^)  ̂ Lakshmanan Cliettiar y. Parasivan 
Pillai{10)  ̂Arsamma y. and Bamaling-
ayya y. Narayanappa{12)] do, in my opinion, 
afford us the slightest help, but I cannot help 
remarking that in no case where the claimant’s 
contention prey ailed, was the order so fay our ably 
worded as in the present.

On the question whether the reyision petition 
lies (the respondent, I must say, has not taken the 
objection), the case presents no difficulty. Hero, 
there was a failure to exercise Jurisdiction, as the 
lower Court, by reason of its misconstruing the 
order on the claim petition, declined to go into 
the merits of the case, namely, whether or not the 
claimant had permanent occupancy rights. Birj 
Mohun ThaJcoor y. Bai Uma Nath Chowdhry(lS)^ a 
decision of the Judicial Committee, is a parallel 
case. There, where the Court refused to confirm
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SEET4- a sale under section 312 of the Code of 1882KAMAYYA j Tw. belieYing that it nad bo power to do so on a wrong
MANYAM. construction of the section, tlicir Lordships held
Vb̂ ta- that there was a failure to exercise jurisdiction

suBBA eao j. that the decision was subject to revision.
Similarly, where the lower Court on a wrong 
construction of Order XXI, rule 89, dismissed an 
application made under that rule, it was held 
by a Full Bench of this Court that the order 
was subject to revision; Sundaram v. Mausa 
Mavuthar^X).

In the result, the civil revision petition is 
allowed and the order of the lower Court is set 
aside, and it is directed to deal with the petition 
on its merits.

It need hardly be pointed out that, should the 
petitioner be found entitled to permanent occu
pancy rights, the proper order to make is (an 
order binding as much upon the parties here as 
upon the judgment-debtor) that the respondent 
shall be put in possession only of the melvaram 
right; in other words, that he shall have 
symbolical possession of the land.

The respondent shall pay the petitionei’s costs 
of the civil revision petition.

A.S.V.

(1) (1921) I.L.E. 44 Mad. 554 (F.B.).


