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states that there can be little doubt that a person Raî anatha
TT E eddicannot be held to be a minor until he is born. He v.

therefore considers that, if a child in embryo is mudali. 
deemed to be a minor in existence on the date of beasl^ c.j. 
the conception, the period of eighteen years’ 
minority, which would determine the disability, 
would run from that date. In my view, therefore, 
section 6 of the Limitation Act can be taken 
advantage of by the plaintiff. The case must, 
therefore, be sent back to the referring Court to be 
disposed of in accordance with this answer. The 
costs of the reference will be costs in the appeal.

R a m e s a m  J.—I agree.
King J.—I agree.
[Einal orders were accordingly passed by the 

Bench on 20th February 1935.]
G.E.

APPELLATE CIVIL-FU LL BENCH.
Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice 

Ramesam and Mr. Justice King.

ABDUL AZIM SAHIB a n d  t h e b e  o t h e e s  ( D b p e m d a h x s) ,  
A p p b l l a n t s_,

V.

OHOKKAN CHBTTIAE and another (Plaintij'p  
AND N il) j  Respondents.*

Indian Limitation Act {IX  of 19 08)̂  art. 180-~Decree-holder- 
auction-^urchobser— Af^plication by, for delivery of possession 
— AppUcahility of article 180.

An application by a deoiee-liolder-axictioiL-puTcliaser for 
delivery of possession of property pnTchased by him is governed

1934, 
D ecem b er 21.

1935, 
F ebru ary  8.

* Appeal against Order No. 42 of 1932.



A b d u l  Azim b j  article 180 and not article 182, clause (5), of the Indian 
Limitation Act, 1908.

C h o k k a x  Muttia t .  A.'ppasami, (1890) I.L.R. 13 Mad. 5 0 4 ,  Sultan 
C h e t t i a k .  Maralcayar v. Ghidamharam Ohettiar, (1908) I.L.R. 32

Mad. 136, Ramaswami Aiyar v. Abdul Aziz 8aih, (1916) 3 L .W . 
191, JjaJcshmanan Cliettiar v . Kannammal^ (1900) I.L.E.. 24 
Mad. 185, and Kannan v. Avvulla Saji, (1926) I.L.R,. 60 Mad. 
408, considered.

T he pToceduTe to  b e  fo llo w e d  when, a d e c r e e -h o ld e r -a u c tio n -  

p u rch aser seek s d eliv ery  o f  p ossession  o f th e  p ro p e rty  p iirc h a se d  

b y  h im  p o in ted  ou t.

A p p e a l  against the order of the District Court of 
North Arcot at Yellore, dated 15th December 1931, 
and made in Appeal No. 193 of 1931 preferred 
against the order of the Court of the District 
Munsif of Tiruppattur, dated 22nd July 1931, in 
Miscellaneous Petition No. 371 of 1931 in Original 
Suit No. 128 of 1921, District Munsif’s Court, 
Salem.

The facts and the arguments appear fully in 
the order of reference by Madhavan Nair J'. 
and in the opinion of the Full Bench deliTered 
by B a m e s a m  J.

This appeal came on for hearing and the Court 
(Madhayan Nair j.) made the following

ORDER
The jud gment-debtors are the appellants. The appeal is 

a g a in st an order of remand passed by the learned District 
Judge of North Arcot at Yellore remanding to the District 
Munsifs Court Miscellaneo-us Petition No. 378 of 1931 in 
Original Suit No. 128 of 1921 (Salem District Munsif^s Court).

The facts are these. In execution of the decree in Original 
Suit No. 128 of 1921, the decree-holder (respondent) pur­
chased the suit property and the sale in his favour was confirmed 
on 14th March 1924 after the dismissal of an application by 
the judgment-debtors to set aside the sale. The jud gment- 
debtors preferred an appeal against the order disallowing their
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application, and, wlien this was dismissed, filed a civil revision 
petition to the High. Court, which was also dismissed on 12th 
October 1927. It is conceded before me that, for the purpose 
of this appeal, 12th October 1927 may be taken to be the date 
when the sale may be deemed to have become absolute. Within 
three years of the High Court’s order, that is 1st September 
1930, the decree-holder-purchaser (respondent) applied by 
Miscellaneous Petition No. 561 of 1930 for delivery of posses­
sion of the property. This petition was dismissed on 26th 
September 1930, as delivery could not be given on account of 
obstruction by third parties ; whereupon he again applied on 
loth October 1930, that is. within three years of his previous 
application, by Miscellaneous Petition No. 769 of 1930 for 
delivery of the property free from obstruction. This petition 
was also dismissed on the preliminary objection taken by the 
objectors that the petition was filed more than thirty days after 
the date of the obstruction. Then the decree-holder-purchaser 
filed on 13th March 1931, under Order X X I , rule 95, Miscel­
laneous Petition No. 378 of 1931, out of which this civil 
miscellaneous appeal arises, for delivery of the property 
purchased by him in execution of the decree. One of the con­
tentions of the judgment-debtors is that this petition is barred 
by limitation under article 180 of the Limitation Act— the 
petition having been filed more than three years after the sale 
had become absolute on 12th October 1927. Article 180 of 
the Limitation Act prescribes three years from the time “  when 
the sale becomes absolute as the period of limitation for an 
application by a purchaser of immovable property at a sale in 
execution of a decree for delivery of possession. In reply, the 
respondent relies on article 182, clause (5), of the Limitation 
Act and argues that the petition is not barred by limitation, as 
the previous applications (Miscellaneous Petitions Nos. 561 of 
1930 and 769 of 1930) should be construed to be steps taken 
by hiTn in aid of the execution of the decree, and that the 
present application is within three years of the last application. 
Article 182 provides for the execution of a decree , . .
a period of three years from the date of the decree or order 
(Clause 1) or (“ where the application next hereinafter mentioned 
has been m a d e t h e  date of applying in accordance with law 
or to take some step in aid of execution of the decree or order 
(Clause 5). This argument is met with the reply that article 182, 
clause (5), does not apply to the present case, as the application

A bdul A zim 
Sahib

V.

Chokkan
Chettiak.



A b d v u  Azim in  queation is n o t one for th e  e x e c u tio n  of a d ecree and^ th a t  
tlie  pToper article  is article  180 u n d e r  wHoli th ere  is n o  p r o v i-  

Chokkan sion fo r  r e g a r d in g  an y  p rio r  a p p lic a tio n  fo r  p ossession  as a 
C h e ttia r . e x e c u tio n . If artic le  180 ap p lies, w h ic h  se em s

prinia facie to b e  th e  artic le  a p p lic a b le  h a v in g  re g a rd  to  th e  

n atu re o f th e  p resen t ap p lication  w h ic h  is  on e b y  a p u rc h a se r  
of an im m o va b le  p ro p e rty  fo r  d e liv ery  o f p ro p e rty , th e n  th e  
p resen t ap p lication  ia c learly  b a rred  b y  lim ita t io n ; on  th e  oth er  

handj i f  article  182, clause (5) can b e  ap p lied , th e n  i t  is n o t  
b a rred  by lim itatio n . The queation for d eterm in a tion  is w h ic h  

view is correct.

There are decisions in this Court supporting either view. 
In Sultan Sahih MaraJcayar v. Chidambaram Chettiar(l) it 
was held by M i l le r  and Sankaean N a ir  JJ. that ' "a n  applica­
tion by a decree-holder (who was, aa in the present case, 
himself also the purchaser of the property) under section 318 of 

the Civil Procedure Code of 1882 (Order X X I, rule 96, of the 
present Code) to be put in possession of the property purchased 
by him at a sale in execution of the decree is not an applica­
tion for the execution of the decree and for purposes o f  
limitation falls within article 178 and '-not within article 179 
of Schedule 2 of the Limitation Act of 1877 (article 182 of the 
present Act) and that such application is barred when presented 
more than three years after the grant o£ a certificate of sale.

It will be observed that article 180 of the present Limita­
tion Act did not exist in the previous Act and the queation for 
consideration in Sultan Sahih Marakayar v. Ghidambaram 
Ghettiar{l) was whether article 179 would apply, and if it 
did not, whether the case would fall under the residuary 
article 178 which corresponds to the present article 181 which 
prorides three years from the time "  when the right to apply 
accrues ”  as the period of limitation for applications for which 
no period of limitation is provided elsewhere in this Schedule 
or by section 48 of the Code of Civil Procedure, 1908/^ 
However, the learned Judges held distinctly that the appli­
cation for delivery of possession is not one for execution of 
a decree. This decision was followed by Sabasiva A y t a r  and 
M ooee JJ. in Eamaswami Aiyar y. Abdul A»iz Saih(2). It 
may be stated that hy the time this decision was given the 
Limitation Act had been amended by the introduction in it of
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article 180 specifically dealing with applications for delivery 
of poesession by a decree-liolder. Tlie learned Judges lield, 
following Sultan Sahib MaraJcayar y. Ghidcumbaram Chettiar{l), 
tliat an application for possession by a decree-liolder-puicliaser 
is not an application to execute a decree, that article 182 of the 
Limitation Act cannot therefore apply, and that the question of 
the saving of limitation by steps taken in aid of esecution does 
not arise in respect of such applications/^ They therefore held 
that “ article 180 of the new Limitation Act expressly applied 
to such an application and no other article could therefore be 
applied/’ All the points urged by the appellants are fully 
supported by these two decisions, the latter of which specially 
supports the appellants.

As against these above-mentioned decisions, the respondent 
strongly relies on Kannan v. Avvulla Maji{’̂ ) and Appathurcti 
Aiyar v. Fanayappan 8ervai(d). In Kannan v. Avvulla JIaji(2) 
it was held that “ an application by a decree-holder-purchaser 
for delivery of property purchased by him in execution, is 
a step in aid of execution within article 182, clause (6), of the 
Limitation Act.’ ' This decision fully supports the respondent 
and is directly opposed to the decision in Bamaswami Ayyar v. 
Ahdul Azi^ 8aib{4i). It may be observed that in this decision the 
two decisions just mentioned, namely, Sultan Sahib Marakayar 
v. GJiidamharam Ghettiar{l) and Bamaswami Aiyar v. Ahdul 
Aziz Saib{4i), have not been noticed at all, while in those oases 
the previous decision of our Court, Lahshmanan Ghettiar y. 
Kannammal(6) followed in Kannan v. Avvulla Saji{2)j has not 
been noticed. In Lahshmanan Ghettiar v. Kannammal{6) it 
was held that “  the execution was not complete so long as the 
purchaser had not secured possession and that the execution 
petition (dealt with in that case) might fairly be called an 
application to take a step In aid of execution.’  ̂ In Appathurdi 
Aiyar y. Panayappan 8ert>ai{d) I held, following Kannan y. 
Avvulla, Haji{2), that an application to obtain delivery of 
possession of property by the decree-holder who has himself 
purchased the property in execution of his decree is a step in 
aid of execution within the meaning of article 182, clause 
(5), of the Limitation Act. It may be pointed out that the 
respondent was not represented in this case and my judgment

A b d u l  A z im  
S a h ib

V.
C h o k k a n

Ch b t t ia e .

(1) (1908) I.L .R . 32 Mad. 136. (2) (1926) I.L .R . 50 Mad. 403.
(B) (1929) 57 M .L.J. 468. (4) (J916) 3 L.W. 191.

(5) (1900) I.L.R. 24 Mad. 185.
65



A bdul Azim was based solely on the decision in Kannan v. Awulla
Sahib previous decisions  ̂ Sultan Sahib Marahayar y.

Chokkan CMdambaram Ghettiar{2) and Bamaswami Aiyar y. Abdul Azw
C h e ttia r , Qaib{8), are not referred to in tlie judgment^ nor ig there in it 

any discussion of the question on its intrinsic merits. In all 
tkese cases the applicant for the delivery of possession of pro­
perty was the decree-holder-purohaser. These above cases 
exhaust the decisions of this Goart which have a direct bearing 
on the question under consideration. The respondents’ learned 
CoTinsel brought to my notice another decision of this Court, 
A'pfavoo Nciinar v. Lahshmana Reddi[4:). But it is not disputed 
that the question, whether the application was barred by 
limitation or not in that case, was based upon the construction 
which the Court put upon one of the previous orders passed in 
the course of the proceedings in execution. This appears to be 
clear from the following sentence appearing in the judgment: 
“ I  am. of opinion that the order ‘ closed  ̂ was not a proper 
disposal of the petition on 22nd September 1921 and all the 
subsequent petitions for delivery must be taken to be simply 
reminders to the Court that this petition was pending/'’

Having regard to the conflict of authorities in this Court  ̂
jRamaswami Aiyar v. Abdul Aziz 8aih{B) and Kannan v. 
AvvuUa Haji[l), on the question whether article 182  ̂ clause (5), 
oan be applied to an application made by a decree-holder-auction- 
purchaser for delivery of possession of property, I refer to the 
decision of a Full Bench the question whether the petition 
(Miscellaneous Petition No. 378 of 1931) in this case is barred 
by limitation.

This appeal came on for hearing before a Bench 
and the Court (Madhavan Naie and C o e n is h  JJ.) 
made the following

Ordee of R eference to a  F ull B ench :—
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After hearing arguments, we think that the question in 
dispute can only be satisfactorily determined by a Full Bench. 
Two Benches of this High Court in Lahshmanan Ghettiar r. 
Kam,nammal{6) and Kannan v. Avvulla have decided
the question in one way and two other Benches in Sultan Sahih

(1) (1925) LL .B . 50 Mad. 403. (2) (1908) I.L .R . 32 Mad. 136.
(3) (1916) 3L .W .191. (4) (1933) 65 M X .J. 305.

(5) (1900) I.L.E. 24 Mad. 185.
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MaraJcayar y. Ghidcumharam GhettiarO-) and Ramaswami Aiya^r 
V . Ahdul Azis, 8aib{2) have decided it in the opposite way. 
The decision in Lakshmancxn Chetticbr v. Kannam.mal{2>) which 
was followed in Kannan v. Avvulla Saji{4:) does not appear to 
have been brought to the notice of the Court in Sultan Sahib 
MaraJcayar v. Chidamharam Ghettiar{l) or in Ramaswami Ayya,r 
V. Ahdul Azi0 Saib(2) ; nor does i t  appear that Sultan Sahib 
MaraJcayar v. Chidamharam Chettiar{l) or Ramaswami Aiyar 
V. Ahdul Azi0 Saib(2) was cited to the Court in Kannan v. 
Avvulla Saji{4i). In. these circnrQ stances the decision of 
another Bench would only add to the existing conflict of deci- 
Bion. W e would therefore place the matter before His Lordship 
the Chief Justice to consider whether the question in dispute 
should not be referred to a Full Bench. The order dated 6th 
April 1934 by M adhavan  N aie  J . may be accepted as the 
Order of Reference by this Bench.

A b d u l Azim 
S ah ib
V,

C h o k k a n
Chettiar.

O n  t h e  EEFEEENCE

A. Sundara Ayyar for B. C. Seshachella Ayyar 
for appellants.

A. Viswanatha Ayyar and A  Ramaswami 
Ayyar for respondents.

Cur. adv. vult.

OPINION.
E a m e s a m  j . — The facts out of wMcli this refer» 

ence to a Full Bench arises may be shortly stated. 
The respondent in the High Court obtained a 
decree in Original Suit No. 128 of 1921 and in 
execution of the decree brought certain properties 
of the judgment-debtors to sale and purchased 
the properties. The sale was confirmed in his 
fayour on 14th March 1924 after the dismissal 
of an application by the j udgment-debtors to set 
aside the sale.

Eam esam  J.

(1) (1908) I.L .R . 32 Mad. 136.
(3) (1900) I .L J l .  24 Mad. 185.
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(2) (1916^ 3 L . W. 191.
(4) (1926) I.L .R . 50 Mad. 403.



Abdul azim There was an appeal and also a revision to the 
p. High Court. The revision petition was dismissed

oSmAR. on 12th October 1927. It is conceded by all the
Ram^m j parties that 12th October 1927 may be taken 

to be the date when the sale became absolute. 
Within three years of the High Court’s order, i.e., 
1st September 1930, the decree-holder, by Miscel­
laneous Petition No. 561 of 1930, applied for 
delivery of possession of the properties purchased. 
The properties purchased comprised a house and 
certain lands. The house was item 2 of the 
application. When the amin proceeded to deli­
ver possession of the house, one Abdul Gaffar 
Sahib, claiming that his wife Amina Bi had a 
share in the house, bolted the .outer door from 
inside and locked the same and prevented the 
amin and the auction-purchaser from going in­
side. Afraid of a disturbance, the amin returned 
and sent, his report on the 11th September 1930. 
Nothing is stated by the amin as to the delivery 
of possession of the lands. When the matter came 
up before the District Munsif, he passed the 
following order ; “ possession was not given on 
account of obstruction. Petition dismissed. ” 
This is dated 26th September 1930, i.e., four days 
before the end of the quarter.

It is our duty to point out that this order is a 
very improper order. In the first place nothing 
was done by the amin as to the other item, viz., 
the lands. Even as to the house, the obstruction 
was by a person claiming a share in it. It is true 
that the house is probably not divided by metes 
and bounds and it is difficult to deliver physical 
possession of the remaining share, as to which 
there was no obstruction. But in such a case the
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Court ought to deliver such possession as the a b d u l azim  

intangible interest may be capable of. Instead of v. 
doing this the District Munsif simply says that c h e t t i a e . 

the petition is dismissed. One thing is noticeable Eamesam j. 
that throughout, i.e., at the time of the attempted 
delivery and at the time of the order, there was 
no obstruction or opposition on the part of the 
judgment-debtors. When there was no opposi­
tion by the judgment-debtors and the obstruction 
was only by a third person to a limited extent, 
there is no reason why the portion, as to which 
there was no obstruction by the third person and 
no opposition by the judgment-debtors, should not 
be delivered. And ifc is also clear that the 
District Munsif never meant to refuse such a 
relief. The order is passed in a mechanical way 
without adverting to the details of the matter 
before him, the desire obviously being to close the 
petition and to show that it was not pending at 
the end of the quarter. It has again and again 
been held that such a disposal is not a judicial 
disposal on the merits. It cannot be regarded 
that any relief claimed by the petitioner was 
refused to him so as to compel him to appeal to 
an appellate Court.

The decree-holder again filed a petition on the 
13th October 1930, obviously under Order XXI, 
rule 97. The third person who made the obstruc­
tion on the former occasion objected to this 
petition on the ground that it was filed more than 
thirty days after the date of the obstruction. The 
petition was accordingly dismissed.

So far as the obstructor is concerned, the 
decree-holder’s remedy is only by a regular suit.
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V.
I C h o k k a n  
C h b t t i a k .

E am bsam  J.

Abdtjl Azim Eut again it is Boticeable tliat there was no objec- 
tion by the judgment-debtors and the obstructor’s 
objection was always only as to a share. The 
decree-holder then filed the present petition on 
13th March 1931 against the judgment-debtors 
for delivery of possession. This petition can be 
regarded as a petition for the deliyerj of only tlie 
remaining share in the house, as to which there 
never was an obstruction, and also for possession 
of the lands. Nothing was said about the lands 
up to now, there was no obstruction, nor oppo­
sition by the judgment-debtors, nor even an 
attempt to deliver. So far therefore as the lands 
and the share of the house as to which there was 
no obstruction are concerned, this is merely a 
continuation of the first petition which was never 
legally disposed of on the merits but only closed 
for statistical purposes. Objection is now taken 
that this is barred by limitation as being more 
than three years after the right to delivery 
accrued. The District Munsif dismissed the peti­
tion. On appeal the District Judge held that it 
was not barred by limitation or res judicata and 
sent back the petition for disposal according to 
law. The judgment-debtors have filed this 
appeal. The matter originally came on before 
our brother M a d h a v a n  JNTa i r  J. Before him the 
objection that the decree-holder’s petition was 
barred under article 180 was repeated. The 
respondent relied on article 182. After noticing 
the conflict in the decisions, our brother referred 
the matter to a Bench of two Judges, who then 
referred to a Full Bench the question whether the 
present application by the decree-holder is barred 
by limitation.
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On the bare question -whetlier article 180 or abdul Azim
Sahibarticle 182 of the Limitation Act applies to this «.

case, the matter admits of y er j little difficulty, c h e t t ia k .  

In Muttia y . Ap2)asami{l) it was held that an j.
application by a decree-holder purchaser for 
delivery of possession was governed by article 179 
which corresponds to article 182 of the present 
Act. In Lakshmcmajn Chettiar v. Kanna7nmal{2) 
a decree-holder-pnrchaser applied for delivery.
Some of the properties purchased were delivered.
He afterwards applied for the delivery of the 
remaining properties. It was held that the second 
application was an application taken as a step 
in aid of execution and was not barred though it 
was more than three years after the purchase.
In Sultan Sahib Marakayar v. Chidambaram 
Chettiar(^) it was held that an application by a 
deeree-holder-purchaser for delivery of property 
does not fall within article 179 but within article 
178 which was the residuary article in the old Act 
corresponding to article 181 in the present Act.
There is no need to differ from the reasoning in 
these cases at the present day, for, under the 
present Act, besides article 182 which provides 
for applications for execution and article 181 
which is the residuary article providing for 
applications not otherwise provided for, we have 
got a new article—article 180—providing for appli­
cation for possession by a purchaser. No such 
article existed under the old Act. The meaning 
of this article is plain because the word 
“ purchaser ” in this article includes cases of a

(1) (1890) I.L .R . 13 Mad. 504. (2) (1900) I.L.H, 24 Mad. 185.
(3) (1908) I.L .R . 32 Mad. 136.



Abdto azim decree-liolder^purcliasGr and a purcliaser who is 
not a decree-holder. 

cSttiae. The respondent refers to article 138, as to
ram’̂ m j . ■which, it has been held by Court that the word 

“ purchaser means only a non-decree-holder- 
purchaser, for a decree-holder-purchaser cannot 
bring snch a suit according to the decisions of 
some of the High Courts. In such cases, the word 

purchaser ” is to be confined to non-decree- 
holder-purchaser. But there is no analogy 
between that article and article 180, for it has 
never been held that a decree-holder-purchaser 
cannot apply for delivery of possession. Arti­
cle 180 therefore applies to both kinds of 
purchasers. The attempt of the respondent to 
confine article 180 to non-decree-holder-purchasers 
therefore fails. And if article 180 applies, the 
residuary article 181 does not apply. Nor can 
the application for delivery be regarded as an 
application for execution. So article 182 cannot 
apply. Article 180 being the more specific article 
must therefore apply.

But this conclusion does not dispose of this 
case. We have yet to decide whether the petition 
of ISth March 1931 is barred by limitation, that 
being the question referred to us. I have already 
observed in the opening of this judgment that the 
decree-holder’s application, so far as the items 
other than the house are concerned, has never 
been considered and has never been decided 
against him, and it is impossible to regard the 
order on the first petition of September 1930 as 
an order refusing to deliver the properties to him 
in such a way as to make it incumbent on him to 
appeal. It was an order passed only for statistical
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purposes. The present application of March 1931 azim
must therefore be regarded in the circnrastances »•

°  . . .  ja CHOKKANof the case as a continuation of the petition o± c h e t t ia k .

September 1930 for delivery of possession of the KAMESiM J. 
lands. Similar considerations apply so far as the 
share of the house, as to which there was no 
obstruction, is concerned. As to both these items, 
there never having been any objection by the 
judgment-debtors and there never having been 
any adverse order against the decree-holder and 
there never having been any valid disposal of the 
petition, the present petition must be regarded 
either as a continuation of the petition of 
September 1930 or as a reminder to the Court to 
take up that matter again. In this view the 
application of the decree-holder for delivery of 
possession of such items as are still with the 
judgment-debtors and have got to be delivered is 
not barred by limitation. So far as the obstruc­
tor’s share is concerned, the execution is complete 
and the decree-holder has no remedy in execution.
His only remedy is by a regular suit.

At this stage it would be desirable to make 
some remarks as to the procedure to be observed 
when a decree-holder-purchaser seeks delivery of 
possession of the properties purchased. Unless 
the executing Courts do their work very care­
fully, there is great danger of serious miscarriage 
of justice in such cases. Where a decree-holder- 
purchaser seeks delivery of possession of an item 
of property and the judgment-debtor obstructs, 
the decree-holder should make a complaint under 
Order XXI, rule 97, Civil Procedure Code, and the 
matter must be disposed of in execution. If the 
judgment-debtor and a third party both obstruct,



Abdul Azm the decreG-liolclei'-purcliaser has to complain 
w, against the judgment-debtor and, if he chooses, 

CHETnAR. against the third party also, under Order XXI, rule
ram̂ m j, 97, and the complaint can then he disposed of.

But if the judgment ̂ debtor is quiescent, raises no 
objection and makes no opposition either before 
the amin or before the CouTt, it is clear that, so 
far as he is concerned, there is no objection to the 
delivery. But in such a case the third party may 
object and on account of the third, party’s objection 
physical possession of the property cannot bo 
giYen. In such a case it is the duty of the Court 
to note the fact and to order d.elivery of such 
possession as the matter may then be capable of 
so far as the judgment-d.ebtor is concerned. It is 
always better that this formal procedure is 
observed; otherwise, in a regular suit which the 
purchaser has to bring against the obstructor, 
the suit being necessitated, by his obstruction only, 
the judgment-debtor may have to be made a 
formal party and then objection may be raised, 
that so far as he is concerned a regular suit does 
not lie, execution not being complete against him. 
The obvious reply is that delivery could not be 
completed not on account of any obstruction by 
him but on account of the obstruction by the third 
party. So far as he is concerned, there is nothing 
more remaining with him to be delivered and 
therefore the execution proceedings are complete 
and there is no bar to a regular suit. This is 
what myself and CoRmsH J. held in Appeal No. 
372 of 1926. But, lest it should be said that such 
a conclusion can only bo arrived at after a certain 
amount of straining in favour of the decree- 
holder, the proper thing is for the Courts to record
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that, there being no obstruction by the judgment- abdtji. azim
S a h ib

V.debtor, delivery is completed so far as be is 
concerned and leave the purchaser to take pro­
ceedings against the obstructor. On such a view, 
in the present case it may be said that so far as 
the other share of the house is concerned there 
was a delivery so far as the judgment-debtor is 
concerned. But, even if it is so, one ought to 
make a note of it in that form. Eut, on the view 
we take of the nature of the present petition of 
September and the manner in which it was 
disposed of, it is unnecessary to resort to this. 
The lower Courts will now proceed to make a 
note that, so far as the share of the house to which 
objection is raised is concerned, the delivery is 
complete as against the judgment-debtors and 
also direct delivery of the share, as to which there 
is no obstruction, i.e., such delivery as it is capable 
of, unless there is some other matter to be con­
sidered. And, so far as the lands are concerned, 
another order for actual delivery should be made 
provided there is no further matter to be con­
sidered.

I am therefore of the opinion that the present 
petition is not barred by limitation and the order 
of the District Judge directing a remand should 
stand. The case w ill go back to the Bench with 
this opinion.

B e a s l e y  C.J.—I agree.
King X —I agree.
[Final Orders were accordingly passed by the 

Bench on 8th February 1935. ]
G.E.

C h o k k a n
C h e t t ia e .

R a m e sa m  j .


