
886 THE mDIAN LAW EEPOETS [vol. lviii 

CoMMissioNEK 111611 LordsMps will so humbly advise His
OP I n c o m e -Ta x , - « ,  . _

M a d r a s  M c l J O S t V .

Muthu- Solicitor for appellant: Solicitor, India Office.
chettiar Solicitors for respondent : Douglas Grant &

Bold.
A. M.T.

APPELLATE OIYIL—FULL BENCH.

Before Sir Owen Seasley, Chief Justice. Mr. Justice 
Ramesam and Mr. Justice King.

1934, T. R. B. RANGANATHA REDD I (P la in tiff), A ppellant,
December 21.

1935,
I'ehraary 20. RAMASWAM I MTTDALI AND SIX OTHERS (DEFENDANTS 

TWO AND POTIE AND TWENTY TO TWENTY-TOFb ) ,

R e s p o n d e n t s .^

Indian Limitation Act {IX  of 1908), sec. 6‘— Child en ventre 
sa mere— Apjplicahility of section to.

A Hindu father alienated the joint family properties at a 
time wten his son was a child en ventre sa mere. The son filed 
a suit to set aside the alienations on the day before the three 
years’ period of limitation from the date of his attaining 
majority had expired. A qnestion arose as to whether the 
plaintiif eonld take advantage of section 6 of the Indian 
Limitation Act.

Held, that section 6 of the Indian Limitation Act was 
applicable and that the suit was not barred by limitation.

Muhammad Khan v. Ahmad Khan, (1928) I.L.R. 10 Lah, 
713, dissented from.

Appeal against the decree of the Court of the 
Subordinate Judge of Yellore in Original Suit 
No. 65 of 1924.

'* Appeal I>Io. .SO of 1932.



This appeal came on for hearing before eanganatha
Eamesam and Stone JJ. and the Oourt made v .

T- . E amaswamithe lollowing Mudali,

Order op R eperenoe to a  F ull B ench : —

E amesam J.— This appeal arises out of a suit by a son to 
set aside various alienations by liis father. There are several 
appeals against the decree of the Subordinate Judge and one of 
them is the present appeal. In this appeal one of the aliena­
tions sought to be set aside was effected on 12th August 1902 
and the other alienation was made on 5th June 1902. It is 
now found by the Subordinate Judge that the plaintiff was 
bora on 31st December 1902 and therefore he was a child 
en ventre sa mere at the time of the alienations.

The suit was filed on 3rd January 1924. The plaintiff
would have attained majority on 31st December 1920 and the
three years after his attaining majority would have elapsed by 
31st December 1923. The suit was filed in forma pauperis and 
was filed before that date. The question that arose in the 
lower Court, and arises here  ̂ is whether section 6 of the 
Limitation Act can be taken advantage of by the plaintiff.

The Subordinate Jadge relying on Muhammad Khan v.
Ahmad Khan{l) held that the plaintiff is not entitled to get the 
help of section 6 of the Limitation Act and dismissed the snit 
as barred by limitation. The plaintiff appeals.

In appeal our attention has been drawn to a judgment 
of this Court decided by a single Judge in Venhatarama 
Aiyar v. Mirthinjaya Aiyar{2,) where he follows the decision 
of the Punjab High Court and also refers to other cases. The 
Punjab decision itself relies on two earlier decisions of that 
Court, one as High Court and one as Chief Oourt, but the 
reasoning in all the decisions is practically the same ; and of the 
decisions mentioned in Yenkatarama Aiyar y. Mirthinjaya 
Aiyar{2) we may observe that the two decisions of the Allaha- 
bad High Court, SanTcet Narain Pande y. Ram Bharos{2>) and  
Bhanraj Bai v. Ram Naresh i2ai(4), do not support the con­
clusion in Yenkatarama Aiyar v. Mirthinjaya Aiyar(2). In the 
first of these cases the alienation was in April 1901 and
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(1) (1928) LL.R . 10 Lah. 713. (2) (1930) 60 M .L.J.521.
(3) a924) 79 I.e . 1010. (4) (1924) 79 I.C. 1019.



B,ahqana.tha the suit was brought in 1922. It was not stated when 
the plaintiff was 130X11. There is no suggestion that the 

B^aswami plaintiS was a child ventre sa mere in  April 1901^ n o  

argTiment addressed on that basis an d  no refutation of such an 
argumetit. The only point decided in it is that the plaintiff’s 
b irth  does n ot give a fresh start to  limitation a view with 
which I agree. In the second case (the alienation was in 1904) 
a minoT named Sitaram, on whose behalf a suit oouldhave been 
filed to set aside the alienation  ̂ was in existence. He died in 
1912. Other minor plaintiffs filed the suit in August 1920„ 
The coD.tention accepted in the Courts below was that_, if 
within three years after Sitaram^s attaining majority, other 
minors are born, they will get a fresh start. As the learned 
Judge pointed out̂  if it was sô  limitation might run on for 
ever. This case was not a case of a child en ventre so, mere on 
the date of alienation. The Punjab case cited in it is not the 
Punjab case to which I referred, but a case reported as Lachman 
Bas Y. Sv^ndar Bas{l) where the alienation was in 1900, and 
the plaintiffs about whom the question arose were born in 1904, 
1908 and 1911, respectively. They were not children 
en ventre sa mere and this case was rightly applied in BhanTaj 
Mai V. Ram Narssh J2ai(2). I agree with the Allahabad view, 
but those cases do not support the conclusion in Venkatarama, 
Aiyar v. Mirthinjaya Aiyar[^) as no question about a child 
m  ventre set mere was raised or decided in them. In any view 
they axe oases to which section 6 did not apply.

It is true, as the learned Chief Justice of the Punjab High 
Court has pointed out, that if a person is not in existence he 
cannot well be described as a minor and for many purposes a 
foetus, i.e., a being in embryo, cannot be described to be a 
person in existence. In all such cases, no doubt, he cannot be 
described as a minor. But the law does recognize that in 
certain cases a child in the womb of his mother should be 
regarded as a person in existence; vide 8aha;pathi v. 8oma-  ̂
sundaramii), where all the authorities are referred to, and Bea ■ 
Ifarain 8'ingh v. Ganga 8ingh{b). It seems to us that this
view is not peculiar to the Hindu Law, hut for some purposes a 
similar doctrine seems to prevail in the English Law- In 
JVi/mers Trusts, In re Moore v. Wingfield{Qi) Vaughan
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Ramaswami
M u d a l i .

W illiams L.J. points out that, thongli there cannot be the E anganatha

murder o f a foetus, foetus can be a person in existence for other B-eddi

purposes, and lie relies on Blackstone’s Commentaries where it 
was observed that a guardian can be appointed of a child in the 
womb of his mother. In Male r. ffale{l) mention was made 
o f an earlier case where a bill was filed on behalf of an 
infant en ventre sa mere for the purpose of restraining 
waste. Similar view was also adverted to in Villcbr v. Gijihey{^) 
where it was observed that a child en ventre sa mere may 
be a party to an action. Therefore the net result of these 
authorities seems to be this : while for certain purposes 
a child in the womb of his mother cannot be regarded as a 
person in existence, for certain other purposes he may 
be regarded as a person in existence. In the cases in which 
he should be regarded as a person in existence, the ques­
tion arises whether he should not have the benefit of section 6 
of the Limitation Act. Section 6 says that a minor will 
be entitled to institute the suit or make the application 
within the same period after the disability has ceased as would 
otherwise have been allowed from the time prescribed therefor 
in the third column of the first schedule, which period is cut
down to three years under section 8 where it is more
than three years. For the purpose of ascertaining when a 
disability of a person has ceased, we have to go to the Indian 
Majority Act which says a person becomes a major after the 
lapse of eighteen years after his birth and until that period he 
is a minor. I do not see any logical objection to holding that a 
child en ventre sa mere, in cases when he is regarded as a person, 
should be regarded as a minor until eighteen years after his 
actual birth. Certainly he is not a major. The objection that 
he is not really a person cannot stand in the way of holding 
him to be a minor, for we are dealing only with the oases when 
the law treats him as a person in existence. It is true that 
the cause of action arises only at the time of the alienation and 
he does not get a second cause of action on the date of lais 
birth. -But no such difficulty arises in this case. As we enter­
tain some doubt about the correctness of the decisions above 
referred to, we refer the matter in question to a Full Bench.

S to n e  J .—^̂I agree as to the desirability of a reference. My 
diificulty arises from the fact that, when one is construing a 
word used in section 6 of the Limitation Act, according to the

(1) (1692) Prec. Ch. 50; 24 E.R. 25. (2) [1907] 5..C. 139,144.



Banganatha ordinary rule applicable in the conatriictioii o f statutes one 
has to g ire  that word f r i m a  f a c i e  its ordinary gram m atical 

Ramaswami meaning and I  fee l very m ncli pressed by  the fa ct that in  
Mudali. English the term  “  minor does not mean the same as one 

means by the term “  a ch ild  en  ven tre  sa m ere

O n  t h e  K e f e e e n c e  s—

iV. Srmivasa Ayyangar for appellant.
' Ch, Raghava Rao for second respondent.
K. Rajah Ayyar for sixth, and seventh respon­

dents.
Eespondents one, three and four were iin- 

lepresented.
Cur. adv. vuU.
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Beasley G.J.

OPINION.
B e a s l e y  C .J .—The question under reference 

arises out of a suit by a son to set aside various 
alienations by his father. One of the alienations 
sought to be set aside was effected on 12th August 
1902 and the other on 6th June 1902. The 
Subordinate Judge found that the plaintiff was 
born on 31st December 1902 and was tiierefore a 
child 671 ventre sa mere at the time of the aliena­
tions. The suit was filed in forma pa/wperis on 
the day before the three years’ period of limitation 
from the date of the plaintiff’s attaining m.ajority 
had expired. The question that arose in the 
lower Court, and arises before us, is whether section
6 of the Limitation Act can be taken advantasfe 
of by the plaintiff. The Subordinate Judge dis­
missed the suit as barred by limitation, relying on 
Muhammad Khan v. Akmud KhaniX). The learned 
C h i e f  J u s t i c e  of the Punjab High Court expressed 
the opinion that, if a person is not in existence, 
he cannot well be described as a minor. But

(1) (1928) I.L .E . 10 Lah. 713.



Hindu Law does recognize that in certain cases Rahganatha 
a child in the ■womb of his mother should be v.

T T . . , cy T ■ RaMASWAMIregarded as a person in existence ; ^abapattn y. mudali. 
Somasundaramil) and Deo Narain Singh v, beasl^ c.j 
Gang a Singh{2). That being recognized, it is 
difficult to see why he should not have the benefit 
of section 6 of the Limitation Act, as the Indian 
Majority Act says that a person becomes a major 
after the lapse of eighteen years after his birth 
and is until that time a minor. A person in 
existence must be either a minor or a major, and 
obviously an infant en ventre set mere cannot be a 
major and must therefore be a minor. The view 
that an infant en ventre set mere is for certain 
purposes a person in existence is not peculiar to 
the Hindu Law as our learned brother R a m e s a m  J. 
correctly points out in his order of reference in 
which he refers to some English decisions, namely,
Wilmer's Trusts, In re Moore v. Wingfi,eld{^) 
and Villar v. Oilbey{4:). In addition to these, 
we were referred to Schofield v. Orrell Colliery 
Companyib)^ where the Court of Appeal held that 
a posthumous illegitimate child of a workman may 
be a dependant within the Workmen’s Compensa­
tion Act, 1906. There, the workman was killed 
by an accident arising out of and in the course of 
his employment some months before the birth of 
an illegitimate child, the paternity of which he 
admitted, and it was proved that he was engaged 
to be married to the mother and intended to pro­
vide for the maintenance of the child, and the 
accident occurred very shortly before the date 
fixed for the solemnization of the marriage. In
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(1) (1882) I.L.R. 16 Mad. 76. (2) (1914) I.L.R. 37 All. 162.
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Eanganatha the course of the judgment reference was made by 
C o z e n s  B L aed y  M.E. to Williams t .  Ocean Coal 
Company^ Limited{l), and on page 181 he says in 

bbasmy C.J. speaking of that decision :
“  The view of the Court was that the posthumous child 

had an independent right of its owHj the principle being that 
a child en ventre sa mere is to he deemed to be born so far as 
is necessary for the benefit of that unborn child.

This was also the view expressed by the House 
of Lords in Vilia,r v. Gilbey[2), to which reference 
has ah’eady been made. Another case cited was 
Athey v. Picherings^ Ltd,{^)  ̂ also a case under the 
Workmen’s Compensation Act, in which the 
facts were identical with those in Schofield v. 
OrTell Colliery C o m p a n y except that the 
posthumous child was a legitimate one. The child 
was held to be entitled to a sum calculated by 
taking fifteen per cent of £2 a week over a period 
from the death of the workman to the date when 
the child in fact would attain the age of fifteen, 
which under the Act was the terminus ad quern̂  
which, in the case of this posthumous child, was 
some ten weeks more than fifteen years, the termi­
nus a quo being the date of the death of the work­
man. L a w r e n c e  L J . ,  in his judgment on page 
253, says :

‘ ‘ It seems to me to be a fallacy to suppose thatj because a 
child is to be deemed to be born at a certain period, therefore, 
that child attains its age of twenty-onCj or in this case fifteen  ̂
or is deemed to attain that agê  before it actually attains that 
age. There is no requii’ement at all in the Act or in. any of the 
circumstances to introduce the fiction into the actual facts of 
the ascertainment of the age of that child.

This disposes of Shadi Lal C.J.’s objection in 
Muliammad Khan y .  Ahmad Khan{5)^ where he

(1) [1907] 2 K.B. 422. (2) Q907] A.O. 139.
(3M1926) 96 L.J.K.B. 250. (4) [1909] 1 K.B. 178.

(53 (1928) I.L  R. 10 Lah. 713.
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states that there can be little doubt that a person Raî anatha
TT E eddicannot be held to be a minor until he is born. He v.

therefore considers that, if a child in embryo is mudali. 
deemed to be a minor in existence on the date of beasl^ c.j. 
the conception, the period of eighteen years’ 
minority, which would determine the disability, 
would run from that date. In my view, therefore, 
section 6 of the Limitation Act can be taken 
advantage of by the plaintiff. The case must, 
therefore, be sent back to the referring Court to be 
disposed of in accordance with this answer. The 
costs of the reference will be costs in the appeal.

R a m e s a m  J.—I agree.
King J.—I agree.
[Einal orders were accordingly passed by the 

Bench on 20th February 1935.]
G.E.

APPELLATE CIVIL-FU LL BENCH.
Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice 

Ramesam and Mr. Justice King.

ABDUL AZIM SAHIB a n d  t h e b e  o t h e e s  ( D b p e m d a h x s) ,  
A p p b l l a n t s_,

V.

OHOKKAN CHBTTIAE and another (Plaintij'p  
AND N il) j  Respondents.*

Indian Limitation Act {IX  of 19 08)̂  art. 180-~Decree-holder- 
auction-^urchobser— Af^plication by, for delivery of possession 
— AppUcahility of article 180.

An application by a deoiee-liolder-axictioiL-puTcliaser for 
delivery of possession of property pnTchased by him is governed

1934, 
D ecem b er 21.

1935, 
F ebru ary  8.

* Appeal against Order No. 42 of 1932.


