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1884 which was followed immedintely by a warrant isswed for hig,
" Nomw  mrrost, But, as I have alrendy said, innsmuch as the present
Moo0 .o €480 can ba sufficiently disposed of upon the first point, we think

v. it unnecessary to come to any definite conclusion. - upon the

RUssICK .
Lars Lana, gecond point.

It appears to us that, for the reasons which I have stated, the
Magistrate of the 24-Pergnnnahs had no jurisdiction to make
the order of the Bth December 1883 complained of, and we
must thersfore set aside that order. We were asked by Mr. Allen,
the learned Counsel for the opposite party, to tnke up this onse
under 8. 429, and proceed to exercise our revisional jurisdiction
after entering into the merits, We have considered this ap-
plication, and we think that it is not one with which we can
comply. The accused person has had ne notice of such an appli-
cation ; and has not come here prepared to meet such a case.
If we thought that we ought to exercise our revisional jurisdie.
tion, it would be necessary to issue a fresh motice, and appoint
a further day for the hearing of the case upon its merits,
But having regard to the fact that if the prosecutor desires to
proceed further, the Court of the Sessions Judge of the 24-Per-
gunnahs, which has jurisdiction, is close at band, wo think it
unnecessary that the time of the High Court should be taken
up in disposing of a matter which can be dealt with by thai
tribunal.

The rule will be made absoluta. :

Rule absolute,

APPELLATE CIVIL.
Befors Sir Riokard Garth, Knight, Qlicf Justice, Mr. Justios Milter and My..
Justice Field.
ANONYMOUS CASE.*
Stamp Aot (I of 1879), Schedule I, Asl 44 (clauses a and b)—
Morigage-Deeds.

Per Curiam~Clause (a) of Art. 44 of Schedule I of tho Stamp, Aot, 1879.
applies only to those deeds in -which possession of the noortgnged proe
perty is given, or agreed to be given at the timo of the exdgntion of the
doed, or in other words where immedinte possession of the property is given
or ngreed to be given by the terms of the deed to tho mortgagees.

Referance No. 7 of 1883 from the Boavd of Levenue.

1884
January 17,
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Por Gamrm, C.J.—The principle of the distinction batween the two 1884
classes of mortgnages named in Art. 44 is, that where the title to the land m;
aud the possession or immediate right to possession both pass to the mort- Casg.
gugee, the same duty is charged ns upon a conveynanoe ‘by way of sala; but
when the title only passes, and possession, or the right to possession, does
nok, the lower daty is chargeable,

Per Mirren, J.—The word “given” in clause (@) of Art. dd points out
that only those transactions are intended to be covered where the transfer
‘of possession tukes place in cousequence of the ngreement on the part of
tha mortgagor to deliver over possession ns part of the seourity for the
mortgage money ; but where the mortgagee beoomes entitled to enter upon
possession irrespective of the consent of the mortgngor to make over posses-
sion, clause {a) wiil not apply.

Per Prpip, J.—The Stamp Act i3 n Revenue Act, and the rule of
construotion of such Aots is, that in onse of a doubt, the construction most
henefioinl to the subjeot is to be adopted. The words ‘“agreed to be given”
in Art. 44 clause (a} can ouly_npply where there is an express or jmplied
agreement to give possession j they will not apply where thoro is no such
agreement expresa or implied, hut the effect of the document is such that =
mortgages has merely & right which he can enforcein a Court of law to
obtain possession. . |

THIs was a referenco by the Board of Revenme to the High
Qourt under s. 46 of the Stamp Act. The question reforred was,
whether all or any of the mortgage deeds (the necessary clauses
of which are hereinafter set out) were liable to pay duty wunder
alause (@) or clause (b) of Art.44 of Schedule I of the Stamp
Aot. The guestion depended mainly on the effect and eonstrue-
tion of eertain cevenants for quiet enjoyment such as are usually
inserted in English mortgages.

. Doocument No. 1 granted and nssigned unto the Alliance Bank

of Simla, Limited, and its assigns, certain premises with the

buildings, &e., thereon and all the estate, right, title nud interest

of the mortgagor in the said premises, to hold the said premises,
&c., unto and to the use of the Bank and its assigns subject to a
provise for redemption, and empowered the Bank to sell the
mortgaged premises or any part thereof without the consent of the
mortgagor, and to execute and do all such assurances for.effectunt-
ing a sale as the Bank should think proper, and contained the
following cevenant for quiet enjoyment, viz., “and that all tle said
premizes may be quietly eutered inte, held -and enjoyed by the
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Dank and. its assigns without any interruption by any person.”

ANORTMOTS The deedJconta.ined no _n.ctual clause giving possession or a grosing
" Casm {0 give possession to the mortgagee.

Document No. 1a was a mortgage of certain premises to the

Allisnce Bavk of Simla, Limited, of the same description ag

Document No. 1, save that it contained no covomant for quist

1884

enjoyment.
‘Dosument No. 2.was o trust deed to socure mortgnge debentureg

issued or to be issued by the Assam Railwaysand Trading Company,
Limited, and mortgaged the concessions and railways, &e., of the
Company in Assam to two persous as trustees for the whole body
of the debentura-holders, ‘The propertics wero conveyed, granted
and assigned unto and to the use of the trustees, but upon and for
the trusts and purposes therein mentioned declaring tho same; and
provided that the trustees should stand seized and possossed of the
morigaged premises npon trust to permit (he Gompany {o hold
and enjoy the same premises, and to euiry on thoreon and  thore-
with any of the business authorized by tho Memorandum of Asso-
ciation until defanlt in payment of any of tha priveipal monjes
secured by the debentuves, or of any intorest for tho period of one
month after due date thereof, or until the winding up of the Com-
pany; and aftor any such defaunlt, empowered tho trustees in thei
discretion, or at the request of holders of one-half tho debontures, to
enter upon aud take possession of the mortgaged prowises and sel],
enll in, collset or convert into monay the swmo 3 aud coukdined the
following covenant for quist enjoyment, viz., ¢ and thaball the said
premises may bo quietly enberod into and enjoyed by the trustews
‘or trustee without any interruption by sny person;” thero weve
further clauses providing that in the case of tho Company heing
wound up, the trustees befure making entry or snlo should give
three months’ notice of their intention to do so 3 ond providiug that
the Company should, uutil the trustees should take posscssionin
parsuauce of the trust, doal with the mortgraged properties in -thy
ordinary course of business in puch manner us thoy might fhink 8
Document No. 3 was an ordinary mortgago of an indige conceri
iu the English form to the Agrn Bank; it contained & powet -of
snlo authorizing tho Bank after default to onter into and upen
and o scll and absolutely dispose of tho morlgaged prowises; uad &
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ower of entry, and a power, if the indigo should not be consigned
1 s g Y
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to the Bank, to seize the indigo; also the following covenant for yyoxvaous

quiet enjoyment after default, viz.,, ““and also that if default shall
be made in payment of the monies hereby secured or intended so
to be, or the interest on the same or any part thereof respectively,
or in the event of the breach or non-performance of any of the
covenants herein contained, and on the part of the mortgagors, their
heirs, executors or administrators to be observed and performed con-
travy to the true intent and meaning of these presents, it shall be
lawful for the Bauk, their successors or assigns at any time or times
thereafter to enter into and upon the said mortgaged premises,
or any part or parts thereof, and the same thenceforth to hold
and enjoy and to recover the rents and profits thereof without
any lawful interruption or disturbance by the said mortgagors or
either of them, their or either of their heirs, executors, adminis-
trator, or assigns or any other person or persons claiming or to
claim through, under, or in trust for him or them’ ; and alsoa
further covenant by the Bank that until default the mortgagors
might hold and enjoy and take the rents, issues and profits of the
mortgaged premises.

The Advocate- General (Mr. Paul) appeared for the Crown.

Although in the first document there is no actual covenant for
possession, there is a covenant to pay the mortgage money on de-
mand, and although the mortgage money may not be due yet the
mortgagee might take possession. A Court of Equity would not
restrain such a mottgagee from taking possession. The present
Sta.mp Act I consider was not intended to cover the present case,
but it has actually done so in using the words “ possession
agreed to be given’ in Art. 44, Schedule 1. Where possession is
given, there is a larger duty payable than in cases where possession
is not given. [F1ELD, J.—Does the word ““ agreed” refer to an
express or an implied agreement, or both?] Both; in this case
there is an implied agreement. The covenant to enter into
possession and the covenant for quiet enjoyment mean really that
the mortgagee should have possession without opposition.

The second mortgage, No. la, does uwot contain the words
giving quiet possession, and it therefore appears that the mortgage
stands on a different {ooting.

CASE,
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The third mortgage, No. 2, permits the Company to hold and

ANoxyyous enjoy the premises until default, and I therefore apprehend a

CASE.

Court of Equity would not allow a mortgagee to enter into posses-
sion under such a covenant.

- The fourth mortgage, No. 8, is practically the same as No. 2. There
the Bank covenants with the mortgagor that until default shall be
made the mortgagor shall hold possession. Therefore these two
deeds do not fall under clause (a) of Schedule I of the Stamp Act.
‘[Figrp, J.—In the second mortgage does not the clause, which
gives power to the Bank to do all such things as may be neces-
sary for effectuating a sale, allow a power to put the mortgagee
in possession in order to effectuate the sale?] I think not; the
power of sale can be exercised wholly irrespective of the question
of putting the mortgagee into possession.

No one appeared on the other side.
The Opinions of the High Court were as follows :

GarTH, C.J.—I am of opinion that each of the deeds submitted
for our consideration comes under clause (b) of the Art. 44 of the
Stamp Act, and should be stamped accordingly.

I consider that clause (a) applies only to those deeds, in
which possession of the mortgaged property is given, or agreed
to be given, at the time of the execution of the deed ; or, iu other
words, where immediate possession of the property is given, or
agreed to be given, by the terms of the deed to the mortgagee.

It seems to me that this is the only construction of clause (a)
hy which any meaning can be given to the words “ at the time of
execution,” because the agreement to give possession must of
course be made in and by the deed itself; and therefore if clause
(a)is to be read, as the learned Advocate-General contends,
the clause would mean the same without the words “at tke time of
execution” as with them. Again, if the Advocate-General’s
view were correct, clause (a) would be applicable in all cases
where possession of the property is agreed to be given at any
distance of time, or under any conditions, even temporarily
for non-payment of interest. I cannot think that the Legislature
meant to exteud so largely, or so unreasonably, the class of
mortgages which are to be chargeable with the higher duty.
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“Under Act XVITL of 1869 those deeds only wore ro chargeable
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where possession was actually given at tho time ol tlie mottrrng‘e ; chmwows

and the spirit of this rule might have been, nud probably ‘was,
evaded by pomsession not being taken for some time after the
exocution of the deed, although an agreoment for immediate pos=
session was contained in the doed itself.

1 think that the change in the language of tho Act was morely
intended to prevent mny such ovasion of the law, and not to
make the higher duty chargeable upon a large. clags of mort-
gnges of a totally different character.

The principle of the distinetion Dbetween the two classes of
mortgages was clear enough under the Act of 1369 ; namely,
1st, those which were accompanied by possession; and, 2ndly,
thosa which were mnot. According to the construction which I
would put upon the present Aet, the same distinelion is main-
tained, but only with a safeguard against the evasion'of the
higher duty ; wherens, according to iho other ccmstnmtlon, the
distinction is altogather lost sight of; and the principle of this
distinetion, as I understand it, appears to me to bo fonnded on
.good sense. Whero the title to the land, and the possession or
immedinte right to the possession of it, both pnss to the mort-
gngoe by virtue of the deed, the same duty is charged as upon a

conveyance by way of sale, hecause in that case the mortgngee

gets the same potentiary interest in tho land, which « sale would
give him ; but when the title only passes, and possession or (e
right to the possession does mot, the interest which he gets is
not necessarily a polentinry intercst at all, and possibly may
never become so. In. such a case the lower duty is chargeable.

It seems to me that this is an ensy and rensonable solution of
the doubt which has arisen; and, as I consider that immediate

possession of the mortgaged proporty is not given, or agreed or .
intended to be given, in any of the cases submitted to us, I am

ot opinion that the lower duty [under clause (0)] is chnrgenble in
each of those cages.

I would add that I consider my views wmpon this aubJacb ’“""..
strongly confirmed by the fact, which appears to be admitted -
that, since the passing of the lnst Stamp Act in 1879, it has bieen -

ﬂxe constant practico ‘to stawmp deeds of the nature of thuse sub-

Casu,
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mitted to us with the lower duty under clause (3). When a
particular construction has for some years been put upon a fiscal
enactment in favor of the public, and that construction has been
generally acted upon and acquiesced in by the Government,
I think that a strong presumption arises in favor of that con-
struction ; and I consider, moreover, that no other construction,
unfavorable to the public, should afterwards be put upon the
enactment, except for some very cogent reason indeed.

This principle has been acted upon by the High Court on more
than one occasion ; and notably in the late case of Kishori Lal
Roy v. Sharut Chunder Mozoomdar (1).

Mrrres, J.—I am of opinion that clause (a) of Art. 44 of
Schedule I of “the Stamp Act of 1879, covers only those mortgage
deeds in which as security for the money advanced on mortgage,
possession of the property, or any part of the property mort-
gaged is ach;ally given or agreed to be given. But it does not
include mortgage deeds in which it is stipulated that the mort-
gagee would be entitled to take possession of the property, or any
portion of the property mortgaged in case there should be any
breach of the covenants of the deed. The word “ given” in the
clause in question seems to me to point out that only those
transactions are intended to be covered where the transfer of pos-
session takes place in consequence of the agreement on the part
of the mortgagor to deliver over possession as part of the security
of the mortgage money. But where by virtue of a stipulation
in the mortgage deed, the mortgagee becomes entitled to enter
upon possession quite irrespective of the consent of the mortgagor
to make over possession, the clause in question does not apply,
because there it cannot be said that the mortgagor consents
to give possession.

If this construction of the clause in question is correct, none
of the documents referred to us falls under it. It is true that
under the first two deeds the mortgagee may exercise his right
of entry upon possession immedintely in consequence of the
form in which they are executed, but there is no agreement on
the part of the mortgagor to give possession of the mortgaged
premises as part of the security. Such agreement exists only

(1) L. L. R,, & Cale. 593.
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in those cases where it is agreed that the rents and profits of
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the mortgaged premises are ta be enjoyed by the moxt:rugee, O AvonrmoUs

tnken by him in satisfaction of his debt. There is mo such
ngreement to be found in ihese deeds. As regards the other
two deeds, it is clear from their terms that the mortgagee would be
entitled to enter upon possession in case of default in payment.

Fizrp, J.—This is a roference under s. 46 of the Indian Stamp
Act (Act I of 1879). The question referred to us is, whether four
deeds of mortgage ought to be stamped under clause (2) or under
cluuse (b) of Art. 44 of the first schedule to the Act. Clause (a)
isns follows :—* When at the time of execution possession of the
property or any part of the property comprised in such deed is
given by the mortgagor or agreed to be given—aud the stamp
duty upon the mortgnge deed in this case is the same’ as for a.
conveyance for a consideration equal to the amount secured by
the mortgage deed. Clause(d) is as follows :—* When at the time
of execution possession is not given or agreed to be given as
aforesnid.’* In this case the duty is the same as on a bond for the
amount secured by the mortgage deed.

In the second case the stamp duty is very much less -than iu the
first case, and in this consists the interest which the matter lms for
the public generally. A large number of mortgage deeds similar
to those which form the subject of this referencer have heen
stamped under clause (J), and these deeds will have been
insufficiently stamped if we hold that clause (a) applies.

Clause (a) is divisible into two propositions which are as.
follow :—First,s “‘when at the time of execution possession of the
propeity, or amy part of the property comprised in suok deed is
given by the mortgagor.’ I may at once sny that this proposition
is not applieable in.the preseut oase, there being no suggestion
that possession of the properiy or any portion of it has'been
given. The second proposition is: *“when at the time of
execulion possession of the property, or any part of * the property
comprised in suck deed, is agresd to be given. The point to
be determined renlly comes to this, whether by the morigage
deeds which form the subjett of the reference, or any of them, it
was at the time of execution agreed that possession of the property

CASE,
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should be given. . I.understand this to mean given at any time,
I take it that the words *at the time of execution” -must be
construed with, ¢ agreed’ and not with “given.,” Now the Stamp

‘Aat is n Revenue Act, an Act which imposes pecuniary burdens ;

and the rule of construction in respect of such Acts is, that in
case of a doubt the coustruction most beneficial to the subject is
to be adopted. The subject is not to be taxed, and therefore not
to be compelled in this case to pay the higher duty, unless the
linguage is clear and unambiguous. Iam of opinion that the
words “agreed to be given' cau only apply where there is an
express agreement to give possession—an agreement, that is, in 80
msny words—or an agreement to be gathered by necessary
implication from the whole contents of the documents. ‘I think
that clanse (a) of Art. 44 does not apply when there is no such
agreement, express or implied, but the effect of the document
between the parties is such that the mortgagee would have a
right, that is a right which he could enforce in a -Court of law,
to obtain posgession if he desired to have possession.

Applying this prinoiple to the four deeds in question, I come
then to the following conclusion as regards each of tbem. The
first deed of mortgage contains the following provisions : % And
this indenture also witnesseth that for the consideration aforesaid,
the mortgagor duth hereby grant and assign unto the Bank and its
assigns all and singular, &o., together with all buildings, fixtures,
rights, easements, advantages and appurtenances whatsoever to
the said hereditaments appertaining, or with the same held or
enjoyed or reputed as part thereof or appurtenant thereto, and all
the estate, right, title and interest of the mortgngor ju and to the
suid premises , . . . to hold th e said premises unto and to the use of
the Bank and its assigns subject nevertheless to the proviso for
redemption hereinafter contained.” Then the mortgagee i
empowered to sell the mortgaged premises or any part of them
without the further consent of the mortgagor, and then we have
a covenant for quiet enjoyment. Under this deed it may well be
that the mortgagee has a legnl right to take possession, but I
think we caunot say that possession of the propelty or any part
of it is agveed to be given within the meaning of clause (4},
Att. 44 of Schedule I of the Stamp Aot
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The second mortgage deed which forms the subject of the  188¢
reference is marked No. 1la, and is generally similar to the first Axonvarous
justrument, save that it contains no covenant for quiet enjoyment,  CA8%

I think we cannot say that possesaion of the property is agreed to
be given by this instrument.

Phe third deed forming the subject of the referenco is marked
No. 2, and is of a more complicated nature. It recites that the
morigagees, theirv heirs, executors, &o., shall stand “ seized and
possessed”’ of the mortgaged premises. I {hink that upon the
construction of the entire contents of this document it is clear
that the words ‘' seize and possessed’” "are used in the seuse
merely of English legal phraseology, and that it is not meant by
these words that the mortgagecs should enter’ into, possession,
This would appear to be clear from a subsequent provision of tho
deed whioh authorizes tho trustees or trustee upon the happen-
ing of certain eveuts to enter upon and take possession of the
mortgaged premises. This instrumeut also contaius a covenant
for quiet enjoyment, Now, although there is an authority to the
morigagees aud trustees to take possession upon the happening
of certain events, I think it impossible to say that there is any
agreement by the mortgagor to give possession., This instrument

therefore comes in my opinion under the provisions of clatse
(b) of Art. 44,

‘The fourth deed which forms the subject of the reference is
marked No. 8. It declares that it shall be lawful for the move-
gagee, his successors, assigns, &o., upon a breach of the covenants
to enter into and upon the said mortgnged premises, but here
also there is no agreement by the mortgagor to give possession,
and I think that this instrument also comes under elause (e).

The result is, that in my opinion, all four instraments shonld
be stamped under olause () Art, 44, Schedule I of the
Stamp Aot,

ool



