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1884 which waa followed immediately by a warrant issued for liis,
Nobin arrest. But, as I  have alrendy said, innsuiuch aa tlio present

M o o k b b j b e  caao can sufficiently disposed of upon the first point, we think
u. i t  unnecessary to come to any definite conclusion' • upon the

HUSSTCK
L a l l  L a i u . second point.

I t  appears to ns that, for tlie reasons which I  have stated, tlie 
M agistrate of the 24-Pergnnnahs had no jurisdiction to make 
the order of the 5th December 1883 cornplnined of, nnd we 
m ust therefore set aside that order. W e were asked by M r. Allen, 
the learned Counsel for the opposite party , to tnbe up this onse 
tmder s. 429, and proceed to exercise our revisional jurisdiction 
after entering into the m erits. W e have considered this ap­
plication, and we think that ifc is not one with which we can 
comply. The accused person has had uo notice of such an appli­
cation ; and has not come here prepared to meet such a case. 
I f  we thought th a t we ought to exercise our revisional jurisdic­
tion, i t  would be necessary to  issue a fresh notice, and appoint 
a further day for the hearing o f the case upon its merits. 
B ut having regard to the fact tha t if tbe prosecutor desires to 
proceed further, the Court of the Sessions Jntlge of the 24-Pev- 
gunnahs, which has jurisdiction, is close a t hand, wo think it 
unnecessary that the time of the High Court should be taken 
up in disposing1 o f a matter which can be dealt with by that 
tribunal.

The rule will be made absolute.
__________  Rule absolute.

APPELLATE OIVIL.
Before S ir R ichard Garth, JEnight, Ohief Justice, M r. Justice M itter and Mr-

Justice M eld .

ANONYMOUS CASE.*
Stamp A ct [ I o f  1879)) Schedule I , A rt. 44 (clauses a and J)— 

Mortgage-Deeds.

P e r  Owrwrn-'-Clause (a) o f Art. 44 of Schedule I  of tho Stamp, Aot, 1878, 
applies only to those deeds in which possession of the inortgng<}.d pro- 
perty is g iveD , or agreed to bo given at tho timo of tlio execution* of the 
deed, or in other words where immediate possession of the property is given 
or ngreed to be given hy the terms of tho deed to tho mortgagees.

Reference No. 7 of 3883 from the Board of lteveime.

1884 
January 17.
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T a r  Gaeth, C.J.— Tbe priuoiple of tb e  d istinction  between tlie tw o 1884
clauses of m ortgages nam ed in  A rt. 4A is, th a t  whore the  titlo  to  the lan d  Ahomtmoxtb 
mid the possession or im m ediate rig h t to possession both, pass to th e  m oi't- Oabe.
giigee, the aame du ty  is  charged  ns upon ft conveyance by  w ay of sale j h u t 
tv lien tbe title  only passes, and  possession, o r  th e  r ig h t to possession, does 
no t, tb s  low er d u ty  is chargeable.

P e r  M i t tb b ,  J . —T he w ord  " g iv e n "  in  clause (a) o f A rt. 44 points o u t 
th a t only those t r a n s a c t i o n s  a r e  in tended  to be covered where th e  transfer 
of p o s s e s s i o n  takes p ln o e  in  o o i iE e q u e n o e  of th e  agreem ent 011 th e  p a r t o f  

t b e  m ortgagor to  deliver over p o s s e s s i o n  us p a r t of th e  security for th e  
m o r t g a g e  m oney ; b u t w here th e  m o r t g a g e e  becomes e n t i t l e d  to en te r upon 
p o s s e s s i o n  i r r e s p e c t i v e  of t h e  consen t of th e  m ortgagor to  m ake over posses­
sion, clause (a) w ill n o t  a p p l y -

P e r  Pibxd, J .—The Stamp Act 1b n Revenue Act, and the rule of 
oonstruolion of suoli Aots is, tlmt in oaeo of a doubt, the construction most 
henefioinl to the subject is to be adopted. The words “ agreed to be given" 
ia  Art. 44 clause (a ) oau only apply where there is an express or implied 
agreement to give possession j they will not apply where thoro is no such 
agreement express or implied, but the affect of tlie document ia suoli that a 
mortgages has merely a right which he cau enforce in a Court of law to 
obtain possession.

T h i s  was a reference by  the Board of Revenue to tho High 
Court under s. 46 of th© Stam p Act. Th© question referred was,
■whether all or any of the mortgage deeds (the necessary olauses 
of which are  hereinafter set out) were liable to pay du ty  under 
clause (a )  or clause (b). of A rt. 44 o f Schedule I  o f the Stamp 
Aot. The question depended mainly on tho effect and construc­
tion of certain covenants for quiet enjoym ent such as are usually 
inserted iu  English mortgages.

Document No-. 1 gran ted  aud assigned unto the  Alliance Bank 
of Simla, Limited, and its assigns, certain premises with tbe 
buildings, &c,, thereon: aud all the estate, right, title-aud interest 
of the m ortgagor in the said premises,, to  hold tha said premises,
&o„, unto and to the use o f the Bank aud its  assigns subject to a  
proviso for redemption, and  empowered tlw B ank to  sell the 
m ortgaged premises or any part thereof w ithout the  consent of tbe 
m ortgagor, and to  execute and do all such assurances for effeotuat- 
ing  a sale as tbe B ank should think proper, and contained the 
following covenant for qu iet enjoyment, viz.y “ aud that all .tlio said 
puemiaes m ay be quietly auteved iu ta , held and enjoyed by the-



1SS1  Bank anil its assigns without any interruption by any person «'
----- :------- The deed'contained no actual clause giving possession or agreeing
An o n y m o u s  , Arvi/,  _

cjASE, to give possession to tlie mortga^eo.
nooument No. 1« was a mortgage of certain premises to the 

Alliance Bank of Simla, Limited, of tlio same description as 
Document No. J, save that it contained no covommt for quiet
enjoyment.

D o c u m e n t  No. 2. was a trust deed to socuro mortgage debentures 
issued or to be issued by tha Assam Railways and Trading Company, 
Limited, and mortgaged the concessions and railways, &c., of tlie 
Company ia Assam to two persons as trustees for tlie whole body 
of the dobeuture-liolders. Tho properties were convoyed, granted 
and assigned unto nnd to the use of the tnmteos, but upon aud for 
the trusts aud purposes therein mentioned declaring tho same] and 
provided that the trustees should stand eeiaod and p a s s e d  of the 
mortgaged premises upon trust to permit the Company to. hold 
and enjoy the same premises, aud to carry on thoreou and thore- 
with any of the business authorized by tho Memorandum of Asso­
ciation until defiralt in payment of any of tlio principal monies 
secured by the debentures, or of any interest for tlio poriod of one 
month after due date thereof, or until tlio winding up of the Com­
pany; and after any such default, empowered tho trustees in tlieic 
discretion, or at the reqhest of holders of one-half tho debentures, to, 
enter upon .aud take possession of tho mortgaged promises and sell, 
call in, collect or convert into money the sumo 5 aud contained tlie 
following covenant for quiet enjoyment, v is .,lt and that all the said 
premises may be quietly entered into and onjoyod by the trustees 
or trustee without any interruption by any person j”  thoro were 
further clauses providing that in the case of tho Company being 
wound itp, the trustees before making entry or sale should give 
three months'notice of their intention to do so ; and providing that 
the Company should, until tho trustees should talco possession ill 
pursuauce of tho trust, deal with the mortgaged properties ia  thft 
ordinary course of busiuess iu such manner as thoy m ighttbink fit,

Document No. 8 was an ordinary mortgago of an indigo concert* 
iu the English form to the Agra Bank; it contained ft power of 
snlo authorizing tlio Bank after default to outer into and upon 
and to soil and absolutely dispose of tho mortgaged promises j and ft
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power o f  entry, and a power, if  tbe indigo should not be consigned 1884
to  the Bank, to seize tlie in d ig o ; also the follow ing covenant for a n o n y m o u s  

quiet enjoym ent after default, viz., “ and also that if  default shall Case. 
be made in paym ent of the m onies hereby secured or intended so 
to be, or the interest on the sam e or any part thereof respectively, 
or in the event o f  the breach or non-perform ance o f any o f  tlie 
covenants herein contained, and on the part o f the m ortgagors, their 
heirs, executors or adm inistrators to be observed and performed con­
trary to the true intent and m eaning o f  these presents, it  shall be 
lawful for the Bank, their successors or assigns a t any time or tim es 
thereafter to enter into and upon the said m ortgaged prem ises, 
or any part or parts thereof, aud the sam e thenceforth to hold 
aud enjoy and to recover the rents and profits thereof w ithout 
any law ful interruption or disturbance by the said m ortgagors or 
e i t h e r  of them, their or either o f their heirs, executors, adm inis­
trator, or assigns or any other person or persons cla im ing or to 
claim through, under, or in trust for him or them ” ; and also a 
further covenant by the Bank that until default the m ortgagors 
m ight hold and enjoy and take the rents, issues and profits o f  the 
m ortgaged premises.

The A dvocate-G eneral (Mr. P a u l) appeared for the Crown.
A lthough iu  the first document there is no actual covenant for 

possession, there is a covenant to pay the m ortgage m oney on de­
m and, aud although the m ortgage m oney m ay not be due yet the 
m ortgagee m ight take possession. A  Court o f  E q uity  would not 
restrain such a m ortgagee from tak in g  possession. The present 
Stam p A ct I  consider was not intended to cover the present case, 
but it  has actually done so iu  using the words “ possession  
agreed to be g iven ” iu Art. 44 , Schedule 1. W here possession is 
g iven , there is a larger duty payable than in cases where possession  
is  not given. [ F i e l d , J .— D oes the word “  agreed”  refer to an 
express or an implied agreem ent, or both?] B o th ; in  this case 
there is an im plied agreem ent. The covenant to  enter into  
possession and the covenant for quiet enjoym ent mean really that 
the m ortgagee should have possession w ithout opposition.

The second m ortgage, N o. \a ,  does not contain the words 
g iv in g  quiet possession, and it therefore appears that the m ortgage 
stands on a different footing.
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1884 Tlie third m ortgage, N o. 2, perm its t l i e  Company t o  hold and 
anonymous eilj° y  tlie premises until default, and I therefore apprehend a 

C a s e .  Court o f E quity would not allow a m ortgagee to  enter into posses­
sion under such a covenant.

The fourth m ortgage, N o. 3 , is practically tbe same as N o. 2 . There 
tbe Bank covenants w ith  the m ortgagor that until default shall be 
m ade the m ortgagor shall hold possession. Therefore these two  
deeds do not fall under clause ( a )  o f Schedule I  o f the Stam p A ct. 
[ F ield , J .— Ia  the second m ortgage does not tlie clause, which  
g ives power to tlie Bank to do all such th in gs as m ay be neces­
sary for effectuating a sale, allow a power to put the m ortgagee  
iu  possession in order to effectuate the sa le?] I  think n o t;  the 
power o f  sale can be exercised w holly irrespective o f  the question 
o f putting the m ortgagee into possession.

N o  one appeared on the other side.

The Opinions o f the H igh  Court were as follows :

G arth , C .J .— I am o f opinion that each o f tho deeds submitted  
for our consideration comes under clause (b )  o f the A rt. 4 4  o f the 
Stam p A ct, and should be stamped accord ingly .

I  consider that clause ( a )  applies on ly  to those deeds, in 
■which possession o f the m ortgaged property is g iven , ov agreed  
to be g iven , at the time o f  the execution o f  the deed ; or, iu other 
words, where im m ediate possession o f th e property is g iven , or 
agreed to be g iven , by the terms o f  the deed to the m ortgagee.

I t  seem s to me that this is the only construction of clause ( a )  
by which any m eaning can be g iven  to the words <l at the time o f  
execution,”  because the agreem ent to g ive  possession m ust of 
course be made iu and by tlie deed it s e l f ; and therefore i f  clause  
fa,) is to be read, as tbe learned A dvocate-G eneral contends, 
the clause would mean the same w ithout the words “ a t the time o f  
execution ,J as with them . A gain , i f  the A dvocate-G eneral’s 
view  were correct, clause ( a )  would be applicable in all cases 
where possession of the property is agreed to be g iven  at any  
distance of tim e, or under any conditions, even tem porarily  
for non-paym ent o f in terest. I  cannot think that the L egislature  
m eant to exteud so largely , or so unreasonably, the class of 

m ortgages which are to be chargeable w ith the higher duty.
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U n d e r  Act X V I I I  of 1 8 6 9  those dowls only worn so ehnrgcablo 1884 
where possession  was actually given a t tlio time o f  tlio mortgage : anonymous
m id tlie spirit o f this rule m ight have been, and prolmbly was, °ASW*
evaded by possession not being taken for some lime niter tlio 
ex e cu tio n  of the deed, although an agreem ent for immediate .pos­
session was contained in  tbe doed itself.

I  think that the change in  the language of tlio Act was movely 
intended to prevent any such evasion of the law, and no t to 
make the higher duty  chargeable upon a  large class of mort­
gages of ft totally different character.

The principle o f tlie distinction between tho two classes of
mortgages was clear enough w ider the A ct of I8 6 0 ; namely,
1st, those which were accompanied by possession; and, 2ndly, 
tbose which were not. A ccording to the construction whioh I  
would pnt upon tho present A ct, the same distinction is m ain­
tained, but only with a safeguard against tho evasion' of tho 
higher d u ty ; whereas, according to tho other construotion, the 
distinction is altogether lost sigh t of; and the principle of this 
distinction, as I  understand it, appears to mo to bo founded on 
good sense. W here tho titlo to the land, mul the possession or 
immediate right to the possession of it, both pass to the m ort­
gagee by virtue of the deed, tha same duty is charged ns upon a 
conveyance by way of sale, because iu  that case the m ortgagee 
gets the same potentiary in terest in tlio land, which a sale would 
give h im ; bu t when the title only passes, and possession or tlie 
right to the possession doos no t, the interest which he gets is 
not necessarily a potentinry interest a t nil, and possibly may 
never become so. In. such a case tlio lower duty  is chargeable.

I t  seems to me th a t  this is an  easy and reasonable solution of 
the doubt which lias a risen ; and, as I  consider that immediate 
possession of the m ortgaged property is not given, or agreed or 
intended to be given, iu any of the cases subm itted to us, I  am 
ot’ opinion th a t the lower du ty  [under clause (/j)]  is chargeable in 
each of those cases.

I  would add th a t I  consider m y ■views upon th is tinbjocfc Are 
strongly confirmed by the  fact, which appears to  be adm itted 
that, since the passing o f tlie last Stam p Act in  1879, it  hns been 
the constant practico to stamp deeds of t]ie nature of those sub-
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m itted to us w iili tlie low er d uty under clause (l>). W hen a 
particular construction lias for som e years been put upon a fiscal 
enactm ent in fa vo r  o f  the pu blic, and that construction lias been 
generally acted upon and acquiesced in by the G overnm ent, 
I  think that a strong presum ption arises in favor o f  that con­
struction ; and I  consider, moreover, that 110 other construction, 
unfavorable to the public, should afterwards be put upon the  
enactm ent, except for som e very cogent reason indeed.

This principle has been acted upon by the H igh  Court on more 
than one occasion ; and notably in  the late case o f  K ishori L a i  
B oy  v. Sharut Chunder M ozoomdar ( I ) .

M itte r , J .— I am of opinion that clause (a) o f  A rt. 44 o f  
Schedule I  o f  "the Stam p A ct o f  1879, covers only those m ortgage 
deeds in which as security for the m oney advanced on m ortgage, 
possession of the property, or any part o f  the property mort­
gaged is actually g iven  or agreed to be g iven . B ut it does not 
include m ortgage deeds in  which it is stipulated that the m ort­
gagee ivotrfd be en titled  to take possession o f  the property, or any  
portion o f  the property m ortgaged in case there should be any  
breach o f the covenants of tlie deed. The word “  g iven ” in- the 
clause in question seem s to m e to point out that only those 
transactions are intended to be covered where the transfer o f  pos­
session takes place in consequence o f  the agreement on the p a r t  
o f the m ortgagor to deliver over possession as part o f the security  
o f the m ortgage money. B ut where b y  virtue of a stipulation  
in the m ortgage deed, the m ortgagee becomes entitled to enter 
upon possession quite irrespective o f  the consent o f  tlie m ortgagor 
to make over possession, the clause in question does n ot apply, 

because there it  cannot be said that the m ortgagor consents 
to g ive  possession.

I f  this construction o f the clause in question  is correct, none 
o f the docum ents referred to us falls under it. I t  is true that 
under the first two deeds the m ortgagee m ay exercise his right 
of entry upon possession im m ediately in consequence o f tlie 
form in which they are executed, but there is no agreem ent 011 

the part o f  the m ortgagor to give  possession o f  the mortgaged  
premises as part of the security. Such agreem ent exists only  

(1) I. L. R., 8 Calc. 593.
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in those cases where i t  is agreed th a t tho rents and profits o f 1884 

the mortgaged premises sire to be enjoyed by the mortgagee; o r anonymous

tnken by liim in satisfaction of his debt. There is no such Case.
n g re e m e n t to be found in these deeds. As regards tbe other 
tivo deeds, it  is clear from their terms th a t the m ortgagee would be 
entitled to  enter upon possession iu case of default in payment.

F ie ld , J . — T his is a reference under s. 46 of tbe Indian Stamp 
Act (Act I  of 1879). The question referred to us is, whether four 
deeds of mortgage ought to be stamped under clause (a) or under 
cluuse (b) of A rt. 44 of tbe first schedule to the Act. Clause (a)  
is ns follows :— “ W hen nt tho time of execution possession of the 
property or any part of tbe property comprised i a  such deed is 
given by tbe m ortgagor or agreed to be given”— and the stamp 
duty upon the m ortgage deed in this case is the same' as for a.
conveyance for a consideration equal to  tlie amount .scoured by
tbe mortgage deed. C l a u s e ^  is as follows :—<{ When at the time 
of execution possession is not given or agreed to bo given as 
aforesaid.’ ~ I n  this case the duty is tbe same as on a  bond for tho 
amount secured by the m ortgage deed.

In  tbe second case tbe  stamp duty is very much less than in the 
first case, and in this consists tho interest wliioh the mntter has for 
the public generally. A large num ber of mortgage deeds similar 
to thoBe which form the subject o f tbis references have been 
stamped under clause (&), nnd these deeds will Lave been 
insufficiently stamped if  we hold tlmt clause (a) applies.

Clause (a) is divisible into two propositions which are as 
follow:—.First,- t( when at the time o f  execution possession o f the 
■propei tg, or any part o f the property comprised in euoh deed is  
given by the mortgagor.”  I  may at once say tba t this proposition 
is not applicable in  .the present ease, there being no suggestion 
tha t possession of the  property or any portion of i t  has been 
given. The second proposition i s : u when at the tim e o f  
execution possession o f  the property, or any part o f * the property 
comprised in  stick deed, is agreed to be given.” The point to 
be determined really  comes to tbis, whether by the mortgage 
deeds which form tbe subject of tbe reference, or any of them, i t  
was at the time o f execution agreed tba t p o ssess io n  of the property
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should be given. . I  understand this to mean given at any time, 
I  take it  th a t the words “  at the. tim e of execution”  ■ m ust be 
construed with “  agreed”  and not with “  given." Now the Stamp 
Aot ia a Revenue Act, an Act whioh imposes pecuniary burdens; 
aud tiie rule of construction in respect of such Acts is, th a t  in 
case of a doubt the construction most beneficial to the subject is 
to bq adopted. Tlie subject is not to be taxed, and therefore not 
to  be c o m p e l le d  in this case to pay the higher duty, unless tbe 
language is clear and unambiguous. I  am of opinion that the 
words “ agreed to be given”  can only apply where there is au 
express agreement to give possession—an agreement, th a t  is, in so 
many worda—or an agreement to be gathered by necessary 
implication from the whole contents o f the documents. I  think 
that clause (a) of A rt. 44 d o eB  not apply when there is no such 
agreement, express or implied, bu t the effect of tlie document 
between the parties is such, th a t the mortgagee would have a 
right, that is a  righ t which he could enforce in a Court of law, 
to obtaiu possession if he desired to have possession.

Applying this prinoiple to the four deeds in question, I  come 
then to the following conclusion as regards each of tbem. Tlie 
first deed of mortgage contains the following provisions : ft And 
this indenture also witnesseth that for the consideration aforesaid, 
the mortgagor doth hereby g ran t and assign unto tbe Bank and its 
assigns all and singular, &o., together with all buildings, fixtures, 
rights, easements, advantages and appurtenances whatsoever to 
the said hereditaments appertaining, or with the same held or 
enjoyed or reputed as part thereof or appurtenant thereto, and all 
the estate, right, title aud in terest of the mortgagor iu and to the 
said premises . . . .  to hold th e  said premises unto aud to the use of 
the Bank and its assigns subject nevertheless to the proviso for 
redemption hereinafter contained.”  Then the mortgagee is 
empowered to  sell the m ortgaged premises or any part of them 
without the further consent of tbe mortgagor, and then  we have 
a covenant for quiet enjoyment. Under this deed i t  m ay well be 
that the mortgagee has a legal righ t to take possession, b u t I 
think we cannot say tlmt possession o f  the property o r any part 
o f it is agreed to be given within the meaning of clause (a), 
Art. 44 of Schedule I  of the Stamp Aot.



Tlie second m ortgage deed which forms the subject of the 1884
reference is marked No. l a ,  and is generally similar to the first anonymous 
instrument, save that it  contains no covenant For quiet enjoyment. 0Am 
I  thiuk we cannot say  th a t possession of the property is agreed to 
be given by this instrum ent.

The third deed forming the subject of the refereneo is m arked 
No. 2, and is of a more complicated nature. I t  recites tha t the 
mortgagees, their heirs, executors, &o., shall stnnd u  seized and 
possessed”  of the m ortgaged premises, I  Ihiuk tha t upon the 
construction of the entire contents of this document i t  ia clear 
that the words ‘'se ize  and possessed” are used in the sense 
merely of English legal phraseology, and that it is not m eant by 
these words that the  mortgagees should en te r 'in to , possession.
This would appear to be olcar from a subsequent provision of tho 
deed whioh authorizes tho trustees or trustee upon the happen-, 
ing of certain eveuts to enter upon and take possession of the 
mortgaged premises. This instrum ent also coutaius a  covenant 
for qniet enjoyment. Now, although there is an authority to the 
mortgagees aud trustees to  take possession upon the happening 
of certain events, I  th ink i t  impossible to say tha t there is any 
agreement by the m ortgagor to give possession. This instrum ent 
therefore oomea in m y opinion uuder the provisions o f claiisa
(b) of Art. 44i.

The fourth deed which forms the subject of the reference is 
marked No. 3. I t  declares thnt i t  shall be lawful- for the m ort­
gagee, his successors, assigus, &o,, upon a  breach of the covenants 
to enter into aud upon the said m ortgaged premises, bu t here 
also there is no agreem ent by the m ortgagor to give possession, 
and I  thiuk that this instrum ent ulso comas uuder clause (b ).

The result is, th a t in m y opinion, all four instrum ents should 
be stamped under elans© (b )  A rt. 44, Sohedule I  o f the 
Stamp Aot.
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