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APPELLATE CIVII—FULL BENCII.

Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice
Romesam and Mr. Justice King.

TAVVALA VEERASWAMI (Pramvrire—bpROREE-HOLDER), 1934,
PETI’I‘IONER, A I)t'f:ulni.)tﬁl‘ 15.» '

Ve

PULIM RAMANNA Avp turee oreirs (DErENDANTS—
JUDGMENT-DEBIORS AND sURETY), REsroNvENTS.®

Suit— Dismissal for default—FEffect of, on security bond conbuin-
ing recital that ©“ of the suit is dismissed the secwrity bond
should get cancelled —Subsequent restoration of suit—

Effect of

R executed a security bond in favour of V in the following
‘terms '—“ If the suit is to be decreed in favour of the plaintiff
(V) in accordance with the plaint he can recover the decree
amount from me (R) personally and from my properties and if
the suit is to be dismissed the security bond should get
-cancelled. On this condition this bond is executed.” The
suit wag dismissed for default but was afterwards restored fto
the file and a decree in favour of V was passed. It was con-
tended that, on the dismissal of the suit for default, the security
bond was cancelled.

Held, that the security bond, in such a case, was restored
with the restoration of the suit.

Balaraju Chettiar v. Muasilamani Pillai, (1929) LIL.R. 53
Mad. 834 (F.B.), distinguished. Saranathe Aiyangar v.
Muthiah Mooppanar, (1983) 65 M.L.J. 844, approved.

Jin Bai v. Joharmull, A LR, 1932 Cal. 858, followed.

PuTITION under section 25 of Act IX of 1887
praying the High Court to revise the order of the
Court of the District Munsif of Rajabhmundry,
dated 1st November 1930, and made in Iixecution

* Civil Revision Petition No. 746 of 1931,
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Petition No. 635 of 1930 in Small Cause Suit No.463
of 1929.
Ch. Raghava Bao for petitioner.
T. Satyanarayana for fourth respondent.
Cur. adv. vull.

JUDGMIENT.

Brastey CJ.—This civil revision peotition
arises out of execution proceedings. The petitioner
in those procecedings was the transforee of a
promissory note executed by the first and second
respondents in favour of the third respondent.
Tho petitioner filed a suit on the promissory note
and obtained a decree and had obtained before
judgment an attachment of some monoy that lay
in the Rajahmundry Sub-Court to the credit of
the first respondent. The fourth respondent gave
security and thereupon the attachment of the
money was raised. Subsequently the suit was
dismissed for default but was afterwards restored
to the file and a decrce in favour of the petitioner
was passed. The petitioner applied to exceuto
the decree against the surety but the latter con-
tended that on the dismissal of the suit the
security bond given by him became cancelled in
accordance with the provisions of the sccurity
bond and also the law. The District Munsif
upheld this contention relying upon the IFull
Bench decision of this High Court in Baluraju
Chettiar v. Masilamani Pillai(1) which decides
that upon the dismissal of a suit the attachment
before judement ceases under Order XXX'VIII,
rule 9, of the Civil Procedure Code, cven though
the Court did not pass an order withdrawing it.

(1) (et LILR. 563 Mad. 834 (8. 8B.).
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Tt must be observed, however, that in that case the
Full Bench dealt only with the case where the suit
had been dismissed and on appeal was deecreed
and did not deal with a case like the present one
where after dismissal for default the suit was
restored to the file and eventually decreed in the
trial Court ; and any observations of the IFull
Bench upon the latter point are merely obiter ;
and in fact the Full Bench did not cxpress a
decided opinion upon this point, although it is
contended that certain observations of PAKENHAM
WALSH J. appear to express a view contrary to the
contention of the decrec-holder here and in the
Court below. What PAXENHAM WALSH J. stated
was as follows :

“ As regards the argument that, in the case of o sui
dismigged for default and restored in the course of the same
day, it would work hardship to hold that the attachment before
judgment ceased to have force, it 1y diffieult to see how that
can be a hardship which the law commands. There is much
that might be said on the other side as to the consequences
of holding that an attachment continues in force aftier a suit is
dismissed. As was pointed out by Maumoon d.in Ram Chand
v. Pitam Mal (1), such an attachment will subsist for ever
whether there is or not an appeal until it 18 expressly with-
drawn. As stated above the reference before us does not deal
with a suit dismissed for default and restored to file but with
one where the decree digmissing the suit iy reversed on appeal.
To say that on a suit being decreed in appeal all the inter-
locutory orders passed in the course of the suit are at once
revived appears to be going too far and might lead to serious
difficulties.” (Page 546.)

Here the point to be considered is whether the
restoration of the suit to the file makes the
security bond still available to the decree-holder.
In Namagiri Ammal v. Muthu Velappa Goundan(2)

(1) (1888) LL.R. 10 All. 506, (2) (1928) 56 M.L.J. 70,
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PHILLIPS J. was of the view that, when an order
digmissing a suit for default is sob aside on an
application made for the purpose, the suit remains
as it was on the day that it was dismissed and all
proceedings takon up to that date must be deemeod
to be in force whon the dismissal is seb aside and
all interlocutory ordors will be revived on fhe
vetting agide of the dismissal and that similarly
an order for attachmoent of property will also be
revived. Buat the Bench in that casce, PHILLIPS
and DevAboss JJ., held that, where a suib is dis-
migsed in the lower Court and the dismissal is set
agide in appeal, the attachment before judgmont
will be deomed to have continued throughout.
This view was of course negatived in Balaraju
Chettiar v. Mastlamanid Pillai(1). In a later case,
namely, Saranatha Aiyangar v. Muthiah Mooppa-
nar(2), ounr learned brother, RAMESAM J., sifting
alone held that, in the case of a suit dismissed for
default and soon afterwards restored to file, in the
absence of anything expressly appearing against
the view that interlocutory applications wore res-
tored, the suit and all incidental matters were
restored to file. In that case, our learned hrother
correctly tales the view that Balaraju Chettiar v.
Masilamani Pillai(l), apon which the District
Munsif relied, does not govern the present ecase
and that the question is not whethoer the ancillary
orders fall with the suit when it is dismissod but
whethor when the suit is restored thoy are also
restored. I entirely agree with our Iecarned
brother’s view upon this guestion. It doos not
seem to me reasonable that the plaintiff in a suait
who has got an attachment before judgment

(1) (1929) LL.R. 63 Mad. 834 (V. B.). (2) (14933) 65 MLL.J. 844,
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should have again, after the restoration of the
suit after its dismissal for default, to apply to the
Court for a fresh attachment and that he having
donce so the defendant should have to apply to
raigse the attachment by producing a surety or
gureties. The common-sense view of the matter
ig that all ancillary orders should be restored on
the restoration of the suit without any further
orders. Upon this question there is direct author-
ity of the Calcutta High Court in Jia Bai v.
Joharmull(1l). Tt may possibly be contended that
the decision was based on the wording of the
bond because RANKIN C.J. says on page 860 :

“ The suggestion wasg that because the suit had at one
time been dismissed for default and was then zestored, the
bond was of no effect. The learned Judge has very properly
held that the bond has reference to the ultimate issue of the
guit.”’

But the bond in that case was of the usual
kind as it created an obligation on the part of the
surety to satisfy the claim under the decree that
might be passed in the suit and stated that if it
should be dismissed the obligation was to be void.
I can find no difference between the wording of
the bond here and the bond in that case.  Looking
ab the bond in the present case, it is obvious that
it has reference to the ultimate igsue of the suit
in the trial Court. It reads as follows :

“If the suit is to be decreed in favour of the plaintiff in
accordance with the plaint he can recover the decree amount
from me personally and from my properties and if the suit is to

be dismissed the security bond should get cancelled. On this
condition this bond is executed.”

Nevertheless it was contended before us that the
latter condition shows that it was intended that

(1) ALR. 1932 Cal, 858,
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when tho suit was dismissed for any cause, cven
for default, the sceurity bond was to ho cancelied.
This contontion complotely ignores the carlier
part of the clanse which makes the meaning
perfectly clear. In my opinion, therclore, the
District Munsif was wrong in thinking that the
Fall Bench decision in Balaraju Chelliar v.
Masilamani Pillai(1) governs this case. 11 does
not, and 1 am quite salisfied that the security
bond in such a case is restored with the restora-
tion of the suit. The order of the Distriet
Munsif dismissing tho petition beforo himm must
therefore be set aside and tho petition restoved to
file for disposal according to law. The civil
revision petition is allowoed with costs here and
in the lower Court.

RamMEsAM J.—I agree.

King J.—I agree.
G.RR.

(1) (1929) LL.R, 53 Mad, 334 (1nB.).




