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PRIVY COUNCIL.

RAJA VASIREDDI CHANDRA MOULESWARA
PRASADA BAHADUR ZAMINDAR GARU,
APPELLANT,

Y.

SECRETARY OF STATE FOR INDIA IN COUNCIL
AND ANOTHER, RESPONDENTS.

[Ox Appean vrom tHE Higm Courr ar Mapras.]

Service tenure—EKarnam lands— Enfranchisement by Govern-
ment— Zamindar’s cluim lo resume—Onus of proof~—Grant
before permanent seltlement— Proprietary Estates’ Village-
service Act (Madras Act I of 1894), sec. 17.

The appellunt brought suits alleging that certain lands
within the geographical linits of his zamindari had heen
- granted by his predecessor ag inams for karnam service; he
contended that the Government had acted illegally in enfran-
chising the lands under section 17 of the (Madras) Proprietary
Estates’ Village-service Act, 1894, and that he ways entitled
to resume the lands free from quit rents imposed upon the
karnams by the Government. Both Courts in India found that
the lands had been granted to the karnams before the perma-
nent settlement made in 1802,
Held, that the suits failed, hecause the appellant had not
discharged the onus, which was upon him, to prove that the
grants had been made by his predecessor, and not by the
State before the estate was conferred upon the appellant’s
predecessor.
It was therefore not necessary to determine whether the
grants were made or continued by the State within the meaning
of the ahove section.

CONSOLIDATED APPEAL (No. 28 of 1932) from two
decrees of the High Court (February 1, 1928)
reversing two decrees of the Subordinate Judge
of Bezwada (February 2, 1922).

® Present: LORD ATKIN, Lorp WriGHT, LORD ALNEsS, SIR JON
WALLIS and SIR S1api Lax.
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1935,

April 16.
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[n 1909 the Madras Government, acting under
section 17 of the Proprietary Hstates’ Village-
service Act (Madrag Act UL of 18)1), enfranchised
certain karnam sorvice lands in two villages within
tho geographical lTimits of the appellant’s zamin-
dari.  In 1920 he institated two suils claiming that
the Government had no power to enfranchise the
lands, and claiming to resumao possession of thom

froe from quit rents which the Government had

ordered the karmams to pay. Doth Courls in
India held that the lands had been grantod to thoe
karnams before the permanent settlomont.

The facts, and the terms of seetion 17 of the
above Act, appear from the judgment of tho
Judicial Committee.

The Subordinate Judge made decrees in favour
of the appellant. 1Ile held that the lands had
becn grantod by the appellant’s predecessor for
the performance ol private karnan sorvices, and
that the grants had not been made or continued by
the State so as to be within seetion 17 of the Aet.

Appeals to tho Tligh Court were allowed and
the suits dismissed.

RaMESAM J. was of opinion that the karnam
lands had been excluded from the permanent
settlement under section 4 of tho Madras Porma-
nent Scttlement Regulation (XXV of 1802), and
that thoy could be enfranchised under section 17
of the Act of 1894, e said in conclusion :

“The wholo conduct of the Government in
allowing these offices and emoluments to remain
from 1802 ap to 1894 shows that they are being con-
tinued within the meaning of section 17, and cven
if an overt act were necessary, the passing of Rogu-
lation XXIX of 1802 itself scems to bhe sach an
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overt act, not to mention other provisions relating ppSmaNs
to karnams. But I do not see why merely permit- — Prasapa

. . N N U,
ting the karnams to continue in enjoyment of the srorerary ox

- . . ey ) STATE FoR
lands does not amount to continuing within the INDIA,
meaning of section 17.”

VENKATASUBBA RAO J. delivered a judgment
to the samc effect.

Upjohn K.C., De Gruyther K.C. and Subba Row for the
appellant. The suit lands being within the limits of the
appellant’s zamindari, and not reserved thereout, formed part of
his estate and they were granted by the appellant’s predecessor
for private services. After the settlement the karnams per-
formed some public services, but they remained servants of the
zamindar and he still had the right of resumption. The Act
of 1894 did not authorize the confiscation of any proprietary
right of & zamindar ; that is shown by proviso 2. The High
Court in holding that the lands were lakhiraj lands, and there-
fore excluded from the settlement by section 4 of Madras
Regulation XXV of 1802, misinterpreted the Regulation. The
decision of the High Court was based mainly npon ity decision
ag to karnam lands in Basavaraju Pitchaya v. Secrefury of
State for India(l), but that conflicts with its earlier decigion in
Satracheria Veerabhadra Suryanarayana v. Secretary of State
(2). The settlement did not disturb existing titles: The
Collector of Trichinopoly v. Lekkamani and others(3). In Ranjit
Singh Bahadur v. Kali Dasi Debi(4) the Board held that the
proprietary interest of a Bengal zamindar extended to lands
granted for chaukidart chakaran services. Prima facie a
zamindar’s interest extends to all lands within his zamindari.
[Reference was made also to Rajah Sahib Perhlad Sein v.
Doorgapersaud Tewurree(5), Prasad Row v. The Secretary of
State for India(6); Fifth Report (Mad. edn.), paragraphs 18
to 18,22, 25, 26 and Appendix 18 ; Rules of Inam Commission,
1859, rr. 1, 2, 18, 23.]

Dunne K.C., Narasimham and Pringle for the first respond-
ent. Trom 1799 to the Inam Commission of 1859, and on to

(1) (1919) 58 1.0, 718. (2) €1914) 25 I.C. 878.
() (1874 L.R.1 L.A. 282, 313,
(4) (1917) ILL.R. 44 Cale. 841; LR, 44 LA, 117,
(5) (1869) 12 Moo, LA, 285.
(6) (1917) LL.R. 40 Mad. 886 ; L.R. 44 LA. 166,
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1894, the suit lands ean be traced in Government records
entered in the names of the karnam as inam lands held free
from assessment. The presumption is that they were treated at
the settlement as lakhires lands and so exeluded under section
4 of Regulation XXV of 1802. The onus of proving that they
were ineluded was upon the zamindar and was not discharged :
Raja Lelanund Sing Bahadoor v. The Rengal Govermnment(1),
Joykishen Mookerjee v. The Colleclor of Bust Burdwan(2),
Forbes v. Meer Mahomed Tuquee(), Hurvyhuwr MooklLopadhyo
v. Mudub Chunder Buboo(1) wnd Runjit Singh Buhadur v.
Kali Dusi Debi(5).  The judgment in the cose kst mentioned
does not apply, becanse it was bused upon section 41 of Rengal
Regulation VIII of 1793 and the Madras Regulation contains
no similar provision. Cages cited for the appellant show that
it is only malguzeri landy in the possession of the zumindar at
the settlernent to which his title i to be presumed to extend.
The preamble to Madras Regulation XXXI of 1802 states that
the settlement excluded all alienated lands. That karnams
were public officers of importance is shown by Madras Regula-
tion XXIX of 1802. The grants were made or continued by
Government within the meaning of section 17 of the Act of
1894. Lands in Madras exempt from Government revenue
are necessarily lands granted by the ruling power or upon its
authority ; the appellant did not prove that the grants were
made by his predecessor. Whether the grants were made by
the Government or not, they were recognizel and continued
by the Government.

Upjohn K.C. replied.

The JUDGMENT of their Lordships was delivered
by SIR SHADI LAL :—This is a consolidated appoal
from a judgment and two decroes of the Iligh
Court of Judicature at Madras dated Iebruary
1, 1929, which reversed the judements and deo-
crees of the Uourt of the Subordinate Judge at
Bezwada and dismissed two suits brought by the
plaintiff.

(1) (1855) 6 Moo, T.A. 101, 119, (2) (1864) 10 Moo. T.A. 16,
(3) (1870) 13 Moo. T.A. 438, (4) (1871) 14 Moo. LA 152.
(5) (1917) LL.R. 44 Cale. 841; L.R. 44 T.A. 117,
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The plaintiff, who has preferred this appeal,
is the zamindar of a permanently settled estate
called Chintalapatu Vantu (also known as Mukt-
yvala), which is situate in the Kistna District of the
Madras Presidency. The circumstances which
led to the institution of the suits may be shortly
stated. The remuneration of the village officers
employed in the permanently settled estates and
certain other estates within the Prosidency of
Madras consisted of grants of lands or assign-
ments of rovenue payable in respect of lands.
This mode of remuncrating the services of village
officers, which was sanctioned by ancient practice,
continued in force for more than a century ; but
it was subsequently found to be objeetionable.
The Government consoequently decided to pay, in
licu thorcof, certain salaries and allowances
in cash, and was cmpowered by an Act of the
Madras Legislative Council called the Proprietary
Estates” Village-service Act (Madras Act IT of
1894) to establish in each district the wvillage
service fund, from which the payment was to be
made. The village officers receiving romunera-
tion in cash were no longer centitlod to keep the
lands which had been granted to them for the
performance of their duties,’and the statute, there-
fore, authorized the Government to enfranchise
those lands from the condition of service by the
imposition of quit rent.

The operative part of scction 17, which con-
terred this authority, is in those terms :

“If the remuneration of a village office consists in whole
or in part of lands, or assignments of revenue payable in respect
of lands, granted or continued in respect of or annexed. to such

village office by the State, the Government may enfranchise the
said lands from the condition of service by the imposition of
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quit rent undex the rules for the time being in force in respect
of the enfranchisement of village service mams in villages not
permanently settled or under such rules as the Government
may lay down in this behalf ; such enfranchigsement shall take
effect on or after the date fixed in the notification fsgued under

2
N

section 19 for the levy of a village service cess
The section is not happily worded, but there
can bhe little doubt that in the case of a grant of
land made or continued by tho State in respect of,
or annexed to, a village office, it empowors the
Government to free the land from the liability of
sorvice and to impose instead a guib rent to bo
paid by the village officer. The Legislature did
not, however, intend to doprive a private pro-
prietor of his right to recover the land, if it was
granted by him or his predecessor in interest.
This is made clear by a proviso to that socction,
which expressly states that
““any lands or emoluments devived from lands which may
have been granted by the proprietor for the remaneration of

village service and which are still so held or enjoyed may be
resumed by the grantor or his representative.

Now, it is common ground that two plots of
land, which woere situate in the villages of
Kisara and Peddavaram, were onfranchised undor
the aforesaid section ; and the orders of onfran-
chisement were made by the revenue officor in
1908. The lands were in the occupation of two
village officers who were called karnams and peor-
formed the duties of village accountants or pat-
waris. Neither of these villago officors was ejected
from the land, but was allowed to hold it on pay-
ment of a quit rent. The appellant claimed both
the plots of land to be his property, but his claim
was rejected by the revenue officer who conductod
the enquiry. After waiting for necarly twolve
years, he instituted the present suity to ostablish
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his title to the lands in question. The trial Judge
allowed the claim, but on appeal by the Secrc-
tary of State for India, the High Court have dis-
sented from that conclusion and dismissed both
the suits.

The main question raised on this appeal is
whether the lands were granted to the karnams
by the appellant’s ancestor. This was the ground
upon which he based hig claim ; and there can be
no doubt that, if that ground be established, he
would be entitled under the proviso roeferred to
above to recover the property. It is, however,
clear, and, indced, it is not disputed, that it is for
him to prove that the grants were made by his
predecessor.

In order to establish his title, the appellant
had to state when the grants relied upon by him
were made ; and before the revenue officor, who
conducted the proceedings for enfranchisoment,
and also in the plaints presented by him to the
trial Court, he definitely stated that the grants
were made subsequent to the permancnt settle-
ment of 1802. Indeed, he attempted to show that
the lands were granted in 1834 ; but the High Court
and also the Subordinate Judge find that the
attempt hags failed, and that, not only is there no
evidence to support the allegation of post-settle-
ment grants, but there is ample documentary
proof to refute it.

The appellant, having failed to establish that
the lands were granted after 1802, shifted his
position in the course of the arguments before the
Subordinate Judge, and put forward a new ground
of claim, namely, that the grants were made before
the permanent settlement. The issue which now
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Cusspra  ypequires determination is  whother the lands
MouLEswAra

Prasana  originally formed part of his estate and were
SEORETARY oF given by his ancestor to the karnams before 1802.
St a’™  On this point he has reliod npon certain circum-

s smapr Stances, which, in their Lordships’ opinion, are
Lan qneonclusive.

It appears that the disputed property is situated
within the geographical limits of the appellant’s
estate, but that fact would not necessarily lead to
the conclusion that the proporty was originally
owned by his ancestor and given by him to the
karnams. It is not incompatible with the hypo-
thesis that the grants of tho lands had been made
by the State to the village officers before tho estate
was conferred upon the zamindar. Morcover, the
lands were exempted from the payment of land
revenuo before the settlement, and, as held by the
High Court, the income derived from them was
not included in the assets upon which the per-
manent land revenue was dotermined in rospecet
of the zamindari in 1802. The karnams have
been in the enjoyment of the rents and profits for
more than a century without making any pay-
ment either to the State or to the zamindar, and
neither the revenue record nor any othor docu-
mont furnishes the slightest indication that the
zamindar was, in any way, concerned with tho
ownership of the property.

The services performed by a karnam are of a
public character, but it is argued that the karnams
in question have been rendering private services
to the zamindar. The documents, upon which
this argument is founded, are of a comparatively
recent date, and there is no evidence to show that
such services were performed at any time before
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the settlement, or that the grants were made for
rewarding those services. It cannoct be disputed
that the zamindar is a person of importance and
authority in his estate; and if the karnam of a
village within the estate does some private work
in order to please the landed magnate, he does not
thereby cease to be a public officer. Nor does
that circumstance necessitate the inference that
the land held by him is a grant from a private
person.

It is true that in the case of an ancient grant
made before 1802 it is well-nigh impossible, in the
absence of the document granting the property,
to discover with any reasonable certainty the date
and other particulars of its origin ; and there can
be no doubt that in the present case the duty of
proving pre-settlemeont grants by the appcllant’s
ancestor is a very difficult one to discharge. But
the appellant himself has undertaken that task,
and he cannotl invoke ity difficulty in ordor to
relicve himself of the burden.

Their Lordships do not think that the evidence,
to which their attention has been invited by the
appellant, would, even if it stood unrcbutted,
sustain the proposition that the lands were
granted by his ancestor to the karnams either
before, or after, the scttlement of 1802. On the
other hand, there are circumstances which throw
doubt upon the genuinencss of his claim. As
stated above, it was only a few days before the
expiry of the statutory period of limitation that
he brought the present suits ; and this delay does
not show that he was anxious to vindicate his
rights of ownership. When he did institute the
suits, he founded his title upon post-sctilement
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grants, and this allegation has boen demonstrated
to be wholly wrong. It is clear that he himself
was not sare of his ground, and his change of
front at the last stage cannot hut militate against
his claim.

Upon an examination of the arguments pre-
sented to them, their Lordships have no hesitation
in holding that the appellant has failed to dis-
charge the onus of proving that the lands in
dispute were granted to the karnams hy  his
predecessor in intorest. On this finding the appeal
must fail, and it i3 not necessary to consider
whoether the grants were made or continued by the
State.  Accordingly, their Lordships will humbly
advige Tis Majesty that the appeal be dismissed
with costs.

Solicitors for appellant : Hy. S. L. Polalk & Co.

Solicitor for first respondent : Solicilor, Indic

Office.
AM.T.




