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APPELLATE CRIMINAL.

Before Mr. Justice McDonell and Mr. Justice Field.

January 14, IN THE MatrER oF THE PrTITion oF NOBIN KRISTO MOOKERJEE,

NOBIN KRISTO MOOKERJEE ». RUSSICK LALL LAHA*

Criminal Procedure Code (Act X of 1882), ss. 435, 437—Further enguiry,
Power of District Magistrate to direct—* Inferior Criminal Court’—
Notice to accused.

The words * inferior Criminal Court’’ in =. 435 of the Criminal Procedure
Code mean, inferior so far as regards the particular matter in respect to which
the superior Court is asled to exercise its revisional jurisdiction.

A criminal charge instituted before a Magistrate of the first class was
finally disposed of by him by an order discharging the accused. Subsequently
the Magistrate of the district proceeding under s. 437 of the Code of
Criminal Procedure directed a further engquiry to be made by a Subordinate
Magistrate. This order was made without notice to the accused.

Held, that the Magistrate of the district had no jurisdiction to direct a fur-
ther enquiry.

Semble, that as a matter of strict law the accused was not entitled to be
heard by the District Magistrate before granting the order directing the
enquiry.

Mr. ZLlvans, Baboo Umbica Charan Bose, Baboo Grisk Chunder
Clowdhry, Baboo Saroda Prosad Roy, Baboo Harendro Nath
Mookerjee, and Baboo Dwarkanath Chuckerbutty for the petitioner,

M. dllen for the opposite party.

THE facts of this case sufficiently appear from the judgment
of the Court (McDoneLL and Fierp, JJ.), which was delivered by

McDoNELL, J.—In this case a rule was granted by Maclean
and Norris, JJ., on the 20th December last, calling upon one
Russick Lall Laha to shew cause why a certain order made by the
Magistrate of the 24 -Pergunnahs under s. 437 of the Code of
Criminal Procedure and dated the 5th December last should not
be set aside.

The facts of the case are briefly these : On or about the 27th
day of September 1881, one Baboo Romanath Taha lent a sum of
Rs. 5,000 upon & mortgage bond to a person who represented

% Criminal Motion No. 851 of 1883, against the order of C. C. Stevens, Esq.,
Magistrate of 24-Pergunnahs, dated the 5th December 1883,
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himself to be one Khirode Chunder Mookerjee. This person was 1884
identified by Nobin Kristo Mookerjee, the petitioner now before™ ygomy
ps. The sum so lent upon mortgage was payable upon the Mo%ﬁiﬂm
expiry of six months. The money mnot having been paid, a v.
demand was made on behalf of the mortgagee upon the real Lﬁgﬂlﬂﬂﬁ .
Khirode Chunder Mookerjee, who denied any kmnowledge what-

over of the transaction aund repudinted linbility under the mort-

gage bond. Bubsequently Khirode Chunder Mookerjee instituted

o suit in the Civil Court to have the mortgage bond cancelled on

the ground that he had not executed it, and that the whole trans-

action was an attempt to commit a fraud upon bhim. That suit

was decreed ; and immedintely after its being so disposed of, a
criminal charge was preferred by Russick Lall Laha, the brother

of Romanath Laha (who had in the meantime died), sgaiust

the petitioner before us, Nobin Kristo Mookerjee, and another
person who is said to have been the broker in the trans-

action. The broker absconded, and the criminal charge proceeded

s against Nobin Kristo Mookerjee alone. This oriminnl charge

was instituted on the 20th June 1883 before a Muagyistrate of

the First Olass sitting at Sealdal ; and after namerous postpone- -
ments, it was finally disposed of by him three months later, vis.,

on the 25th Beptember 1833 by an order discharging the
accused person. Subsequently au application was made fo the
Magistrate of the district, that is, the Magi'strnte_ of the 24-
Pergunnahs, and the Magistrate of the distriet, proceeding under

8. 437 of the Code of COriminal Procedure, made, on the 5th

of December 1888, the order which is now sought to be set aside

By that order the District Magistrate, alter referving briefly

_to the facta of the onse, divected that a further enquiry be made,

and for the purposes of making this' enquiry he made over

the case to a Subordinate Magistrate. It is now contended before

us that the order of the District Magistrate of the 24-Pergunnahs

. is bad and ought to be set aside on two grounds, first, because

the order of discharge having been made by n Magistrate of - the

First Class, the District Magistrate had, upon the proper construc'-l‘

tion of 5,486 of the Code of Oriminal Procedure, no juris-
diction to call for the record, and therefore had. no j arisdietion

undet 5. 487 to direct n further. enquiry; secondly, because
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the order was made without notice having beeén given to the
accused person, and therefore without such accused person having
had an opportunity of being heard before the Distriet Magistrate
proceeded to make an order to bis prejudice. We shall deal with
these two points seriatim.

With veference to the first point, s. 433 of the present Code
of Criminal Procedure provides as follows:

* The High Court or any Court of Session or Distriet Magis-
trate, or any Subdivisional Magistrate empowered by the local
Government in this behalf, may call for and examine the record
of any proceeding before any inferior Ciiminal Court, &e.”” Theu
8. 437 provides as follows: “ On examining any record, under
8. 435 or otherwise, the High Court or Court of Session may
direct the District Magistrate by himself or by any of the Magis-
trates subordinate to him to make, and the District Magistrate
may himself make or divect any Subordinate Magistrate to make,
further enquiry into any complaint which has been dismissed under
8. 203, or into the case of any accused person who has been
discharged.” Now, we have first to-consider what is the meaning
of the term ¥ inferior Criminal Court” in s. 435, and in order
to decermine what the correct meaning of this expression is, ‘ve
must resort {o a usual mode of construction, that is, we wmnst
examine the present Code as compared with the provisicus of the
previous Code npon the same subject.  Section 435 of the present
Code corresponds with s. 225 of the Code of 1872, and in
that section the words used are “ any Court subordinate to such
Court or Magistrate.”” Now, we mny observe that as to th-
meaning of the term “ subordinate’” no question can now arise.
The subordination of the Magistrates in a district, other than
the District Magistrate, to the Magistrate of the district, was
provided for by the second paragraph of s. 295 of the Code
of 1872 ; and these provisions are re-enacted and amplified by
s. 17 of the present Code. It being then clear that the
Legislature has made no change in the subordination of Magis-
trates, we have to consider what is the intention which is to be
gathered from the substitution of the term ““inferlor Criminal
Court” in the present Code for the words “subordinate to such
Court” in the former Code. It appears to us unreasonable to
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suppose that this new expression las been substituted without
any definite object ; and the conclusion to which we are ulti-
mately led is this, that the term “inferior Criminal Court”
must be construed to mean ¢ jndicially inferior,” that is, a
Court over which the Court or Magistrate proceeding under
s. 435 of the Code has appellate jurisdiction. It was con-
tended before us by the Jearned Counsel Mr, Allen that a
Subordinate Magistrate of the first class is a Criminal Court
inferior to the Magistrate of the district, because there are in the
present Code certain provisions under which a Magisirate of the
first class is in certain matters subject to the appellate juris-
diction of the Magistrate of the district. These provisions are
to be found in ss. 406 and 515. TUndoubtedly there is
much weight in this argument, which we have carefully con-
sidered. It appears to us, however, that a construction can be
put upon s 435 which will in no wise be contradicted by
the existence of the appellate jurisdiction given to the Magistrate
of the district over First Class Magistrales by ss. 406 and
415. We think that the words *“inferior Criminal Court” in
8. 435 must be construed to mean infevior, so far as regards the
particular matter in respect of which the superior Court is asked
to exercise its revisional jurisdiction. In arriving at this con-
clusion, we have considered, as I have already stated, the inten-
tion to be gathered from the substitution of the word ¢ inferior”
in the existing Code for the word “subordinate” in the Code of 1872,
But there is another and a material circumstance which has also in-
fluenced our minds. 1t was settled law under the old Code that
when a Magistrate other than the Magistrate of the District
hiad discharged an accused person after lxearihg the evidence for
the prosecution, the Magistrate of the distriet had no Jjurisdietion
to direct a further enquiry or revive the prosecution upon the same
evidence, It was held in two cases, the case of Mohesh Mistri (1),
and the case of Donnelly (2), that if the District Magistrate was
of opinion that further proceedings should be taken upon the
evidence on the record (ina case, that is, where no fresh evidence
is forthcoming, see page 411 of the Report in the latter case), he
must refer the case for the orders of the High Court. The District

(HL. L R., 1 Calec. 282. (2) I. L. R., 2 Cule. 405.
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183¢  Magistrate had at the same time the power of directing a further
Nopin  enquiry in one particular case, that is, where a complaint had
Moléii«:s;:m been made, and such complaint had been summarily dismissed
Rotue without the examination of witnesses (see s. 298 of the Code of
Laii Lana. 1872 as amended bys. 8t of Act X1 of 1874). Section 437 of the
present Code extends this power to the case of any accused person
who has been discharged (see the last ten words of the section), an¢
it iz very reasonable to suppose that the Legislature in conferrirn 1
npon the District Magistrate a new power, a power, that is, which
he was not competent to exercise under the law of 1872, considered
it proper that this power should be exercised by hLim over those
Magistrates only who are subject to his appellate jurisdiction.
We thiuk that this is a reasonable construction, and when we
further construe the term * inferior” used in 8. 435 to mean,
as I have already said, inferior, so far as regards the particular
subject-matter, we ave enabled to put upon the Code a construc-
tion which reconciles sections at first appareutly conflicting.
But then it is contended that the words “or otherwise’” ia
s, 437 give the District Magistrate a power quite indepen-
dent of the power conferred upon him in cases in which
he has proceeded under s. 435. We bhave considered this
argument, aud we are unable to acceds to it. We think that these
words “ or otherwise” being words of general import following
the particular words “under s. 435"’ must be construed
according to the usual rule, and that they mean not “in any
other way whatsoever,” but in any other way provided by the
Code. For example, in the case of an appeal, the Appellate Court
is empowered by s. 423 to send for the record, aud this
would be a case in point. Then there is the further argument
that if we were to put upon the words ““ or otherwise” the wide
and general construction contended for, the whole of the limita-
tion necessarily implied in the provisions of s. 435 would
become unnecessary ; and such a result would suppose in the
Legislature an absence of all intention, which we think ought nof
to be imputed or presumed,
We now come to the second contention, viz., that no notice was
given to the accused, and that no order could have have been
made without giving him an opportunity of being heard. Section
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440 provides.as follows: ¢ No party hae any right to be heard s
gither pemonnﬂy or by plender before any Court when e\elcxsum NOBIN
its power of revision, provided that the Court may, if it thinks Mol\ur'grsrf.?m
fit, when exercising such powers, hear any party either person- RUSOK
ally or by pleader, &e.”” This is the general rule provided by the Lait Laza.
Legislature, and it must be taken to be a logislative recission of
the nsual principle that persons are entitled to be heard before
any order affecting them to their prejudice eam be made.
To this general rule so Iaid down by the Code there are two ex-
eeptions to be found iu the Qode itself. The firstis to bo found
in clause (@) of the provision to 8. 436, The socond is
contained in the second parngraph of s. 439. The case now
before us does not come within sither of these exceptions. We
therefore think that, as a matter of striet law, it is impossible to
gay that the petitioner in this caso was ontitled to e heard by
the District Magistrate of the 24-Pergunnahs before the order
complained of.could be made. But this Court, in the exercise of
its revisional jurisdiction, is competent to question not only tha
legality, but the propriety of any finding, sentence or order, and
we therefore think that it is quite open to us to deal witli the
question whether a District Magistrate, in exercising the power
couferred upon him by s. 437, exercises a proper. dieretion
in proceeding to make an order for further enquiry withont.
giving notice to the accused, and nllowmg bim an opportunity
of being heard, As the preseut case can, however, bé suficiently
disposed of upon the first point, we do not propose to euter into
the merits, or to express any opinion whether the District Magis-
trate in the present instance exercised a proper diseretion in
making the order complained of without giving notice to the
necused person. A case was quoted by the learned Counsel for
the petitioner in which Me, Justice Mitter and myself thonght
that the accused ought to have had notice. That opinion had
reference to the partioulnr facts of that case and we laid down
no general tule, Inthe case now before us, having. read the
petition which was presented- to the District Mngistrate;. the i-
clination of our minds iz that ‘that- petition coritained argnsble
matter—matter upon which it would have been fair'to the acoused to
bave beard him in person or by Clorinsel beforé an grder was made,

18
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1884 which was followed immedintely by a warrant isswed for hig,
" Nomw  mrrost, But, as I have alrendy said, innsmuch as the present
Moo0 .o €480 can ba sufficiently disposed of upon the first point, we think

v. it unnecessary to come to any definite conclusion. - upon the

RUssICK .
Lars Lana, gecond point.

It appears to us that, for the reasons which I have stated, the
Magistrate of the 24-Pergnnnahs had no jurisdiction to make
the order of the Bth December 1883 complained of, and we
must thersfore set aside that order. We were asked by Mr. Allen,
the learned Counsel for the opposite party, to tnke up this onse
under 8. 429, and proceed to exercise our revisional jurisdiction
after entering into the merits, We have considered this ap-
plication, and we think that it is not one with which we can
comply. The accused person has had ne notice of such an appli-
cation ; and has not come here prepared to meet such a case.
If we thought that we ought to exercise our revisional jurisdie.
tion, it would be necessary to issue a fresh motice, and appoint
a further day for the hearing of the case upon its merits,
But having regard to the fact that if the prosecutor desires to
proceed further, the Court of the Sessions Judge of the 24-Per-
gunnahs, which has jurisdiction, is close at band, wo think it
unnecessary that the time of the High Court should be taken
up in disposing of a matter which can be dealt with by thai
tribunal.

The rule will be made absoluta. :

Rule absolute,

APPELLATE CIVIL.
Befors Sir Riokard Garth, Knight, Qlicf Justice, Mr. Justios Milter and My..
Justice Field.
ANONYMOUS CASE.*
Stamp Aot (I of 1879), Schedule I, Asl 44 (clauses a and b)—
Morigage-Deeds.

Per Curiam~Clause (a) of Art. 44 of Schedule I of tho Stamp, Aot, 1879.
applies only to those deeds in -which possession of the noortgnged proe
perty is given, or agreed to be given at the timo of the exdgntion of the
doed, or in other words where immedinte possession of the property is given
or ngreed to be given by the terms of the deed to tho mortgagees.

Referance No. 7 of 1883 from the Boavd of Levenue.

1884
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