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APPELLATE CRIMINAL.

jggj Before Mr. Justice McDonell and M r. Justice Field.

January 14. In  t h e  M a t t e r  o p t h s  P e t i t i o n  o f  NOBIN KRISTO MOOKERJEE.
NOBIN KRISTO M O O K ER JEE v. UUSSICK LALL LAHA.* 

Criminal Procedure Code (Act ,2T o f  1882), ss. 435, 437— Further enquiry 
Power o f District Magistrate to direct—“ Inferior Criminal Court”— 
Notice to accused.

The words “ inferior Criminal Court” in s. 435 of tbe Criminal Procedure 
Code mean, inferior so far as regards tlie particular matter in respect to which 
the superior Court is aalied to exercise its revisional jurisdiction.

A criminal charge instituted before a Magistrate of tbe first class was 
finally disposed of by him by an order discharging tlie accused. Subsequently 
the Magistrate of the district proceeding under s. 437 of the Code of 
Criminal Procedure directed a further enquiry to be made by a Subordinate 
Magistrate. This order was made without notice to the accused.

Held, that the Magistrate of the district had no jurisdiction to direct a fur
ther enquiry.

Semble, that as a matter of strict law the accused was not entitled to be 
heard by the District Magistrate before granting the order directing the 
enquiry.

Mr. Evans, Baboo Umbica Charan Bose, Baboo Grish Chunder 
Chowdhry, Buboo Saroda Prosart Roy, Baboo Harendro Nath 
Mookerjee, and Baboo Dwarkanath Chuckerbutty for tbe petitioner.

Mr. Allen for tbe opposite party.

T h e  facts of this case sufficiently appear from the judgment 
of the Court (M cD onell  and F ie l d , JJ .) , which was delivered by

M c D o n ell , J .—In this case a rule was granted by Maclean 
and Norris, JJ ., on the 20th December last, calling1 upon one 
Russick Lall Laha to shew cause why a certain order made by the 
Magistrate of the 24 -Pergunnahs under s. 437 of tiie Code of 
Criminal Procedure and dated the 5th December last should not 
be set aside.

The facts of the case are briefly these : On or about the 27t!i 
day of September 1881, one Baboo Romanath Laha lent a sum of 
Rs. 5,000 upon a mortgage bond to a persou who represented

* Criminal Motion No. 351 of 1883, against the order of C. C. Stevens, Esg., 
Magistrate of 24-Pergunnahs, dated the 5th December 1883.
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himself to be one Khirode O liunder Mookerjee. This person was m i
ideutified by Nobin K risto  Mookerjee, the petitioner now before nobin—
ns. The sum  bo lent upon m ortgage waa payable upon th e , ,  Ktusto 

n ■ li mi . *i * • * . ,  Mookebjbhexpiry of b*x m onths. I lie  money not having  been, paid, a «.
demand was m ade ou behalf of tlie m ortgagee upon the real l a l l  L a h a .

K hirode Chunder Mookerjee, who denied any  knowledge what
ever of the transaction aud repudiated linbiiity under tbe mort
gage bond. Subsequently K hirode C hunder Mookerjee institu ted  
a  suit in  the Oivil Court to have the m ortgage bond cancelled on 
the ground th a t he had not executed it, and th a t the whole trans
action was au a ttem pt to com m it a fraud upon him. That suit
was decreed ; aud im m ediately after its being so disposed of, a  
criminal charge waa preferred by  Russick Lull Laha, the brother 
o f Rom anath L aha (who had  in  tho m eantim e died), agaiust 
the petitioner before us, N ob iu  K risto  Mookerjee, and another 
person who ia said to liave been the broker iu  the trans
action. The b roker absconded, and  the crim inal charge proceeded 
ns against N obin  K risto Mookerjee alone. This crim inal charge 
was instituted on the 20th Ju u e  1883 before a M agistrate of 
the F irs t Glass sitting  a t Sealdah ; and after numerous postpone
ments, it  was finally disposed o f by him th ree  mouths later, viz., 
ou the 25th September 1838 by an order discharging the 
accused person. Subsequently au application was made to the 
M agistrate o f the d istric t, th a t is, the M agistrate o f the 24- 
Pergunnahs, and the M ag istra te  of the district, proceeding under 
s. 487 of the Code o f Criminal Procedure, made, on the 5th 
o f  Deoeniber 1883, the order which is now sought to  be set aside*
By that order the D istrict M agistrate, after referring briefly 
to the facts of the ease, directed th a t a  fu rther enquiry be m ade, 
aud for the purposes of m aking this enquiry he mode over 
the case to a Subordinate M agistrate. I t  is now oontended before 
us that the order of the D istrict M agistrate of the 24-Pergunuahs 

, is bad and ough t to be set aside on two gvouudB, first, because 
the order of discharge having been made by  a M agistrate of the 
F irs t ,Class, the D istrict M agistrate had, upon the proper construc
tion of s. 485 o f the Code o f Crim inal Procedure, no ju ris 
diction to call for the record, and therefore had no jurisdiction, 
under s. 437 to  d irec t a  fu rther enqu iry  ; secondly,, because
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1884 the order was made without notice having been given to tlie
N o b i n  accused person, and therefore without sucii accused person having

M o o k e r j e e  ^la(^ iU1 opportunity of being heard before tlie District Magistrate
«> proceeded to make an order to his prejudice. We shall deal with

R u s s i c k  . . .
L a l l  L a h a .  t h e s e  t w o  p o i n t s  ser ia tim .

With reference to the first point, s. 435 of the present Code 
of Criminal Procedure provides as follows :

“ The High Court or any Court of Session or District Magis
trate, or any Subdivisional Magistrate empowered by the local 
Government in this behalf, may call for and examine tlie record 
of any proceeding before any inferior Criminal Court, &c.” Tlieu 
s. 437 provides as follows : “ On examining any record, under 
s. 435 or otherwise, the High Court or Court of Session may 
direct the District Magistrate by himself or by any of the Magis
trates subordinate to him to make, and the District Magistrate 
may himself make or direct any Subordinate Magistrate to make, 
further enquiry into any complaint which has been dismissed under 
s. 203, or into the case of any accused person who lias been 
discharged.”  Now, we have first to  consider what is the meaning 
of the term “ inferior Criminal Court” in s. 435, and in order 
to determine what the correct meaning of this expression is, we 
must resort to a usual inode of construction, that is, we must 
examine the present Code as compared with the provisions of tha 
previous Code upon the same subject. Section 435 of the present 
Code corresponds with s. 235 of the Code of 1872, aud in 
that section the words used are “ any Court subordinate to such 
Court or Magistrate.'’ Now, we may observe that as to tlr  
meaning of the term “ subordinate” no question can now arise. 
The subordination of tlie Magistrates in a district, other than 
the District Magistrate, to the Magistrate of the district, was 
provided for by the second paragraph of s. 295 of the Code 
of 1872 ; and these provisions are re-enacted and amplified by 
s. 17 of the present Code. I t  being then clear that the 
Legislature has made no change in tho subordination of Magis
trates, we have to consider wbafc is the intention which is to be 
gathered from tbe substitution of the term “ inferior Criminal 
Court" in the present Code for the words “ subordinate to such 
Court" in the former Code. It appears to ns unreasonable to



suppose that this new  expression 1 as been substituted without 1884 

a n y  definite o b ject; and the conclusion to which we are ulti- 

inately led is this, that the term “ inferior Criminal Court’* M o o k e b j e e  

m ust be construed to mean “ jud icia lly  inferior,” that is, a R u s s i c k  

Court over which the Court or M agistrate proceeding under L a ll Laha- 
s. 435  of the Code has appellate jurisdiction. I t  was con
tended before us by the learned Counsel Mr. A llen that a 
Subordinate M agistrate o f the first class is a Criminal Court 
inferior to the M agistrate of the district, because there are in  the 
present Code certain provisions under which a M agistrate o f  the 
first class is in certain matters subject to the appellate juris
diction of the M agistrate o f the district. These provisions are 
to be found in ss. 406  and 5 1 5 . U ndoubtedly there i3 

much w eight in this argum ent, which w e have carefully con
sidered. I t  appears to us, however, that a construction can be 
put upon s. 435 which w ill in no wise be contradicted by  
the existence o f  the appellate jurisdiction given to the M agistrate 
o f the district over F ir s t  Class M agistrates by ss. 406  and 
415. W e think that the words “ inferior Criminal Court”  in 
s. 435 m ust be construed to mean inferior, so far as regards the 
particular m atter in respect o f which the superior Court is asked  
to exercise its  revisional jurisdiction. In  arriving at this con
clusion, w e have considered, as I have already stated, the in ten
tion to be gathered  from the substitution o f the word “ inferior”  
in  the ex isting  Code for the word subordinate” in tlie Code o f  1872.
B u t  there is an o th e r  and a  m ateria l c ircum stance which has also in
fluenced o u r  m inds. I t  was settled law u n d e r  the  old Code th a t  
when a M a g is t r a te  o ther  than  the  M agis tra te  o f  the D is tr ic t  
had d ischarged  an  accused person after hea r ing  the evidence for 

the prosecution, the M a gis tra te  o f  the d is tric t  had no ju r isd ic t ion  
to  d irec t  a  fu r th e r  enqu iry  or revive the  prosecution upon the  same 
evidence. I t  was held iu  tw o cases, th e  case o f  JUohesh M istri (1 ), 
and  the  case o f  Donnelly (2),  th a t  if  the  D is tr ic t  M a g is tra te  was 
o f  opinion t h a t  fu r th e r  proceedings should be taken  upon tbe 
evidence on the record (in  a case, th a t  is, where no fresh evidence 
is forthcom ing , see page  411 o f  the  R eport  iu  the la t te r  case), he 
m u s t  refer the  case for  the orders  o f  the H ig h  C ourt .  Tlie D is tr ic t  

(1) I. L B., 1 Calc. 282. (2) I. L. R., 2 Calc. 405.
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1884 M agistrate had at the same tim e the power o f  d irecting ti further
No jun enquiry iu one particular case, that is, where a com plaint had

M t o k e h j e e  ^eeu nifl^e) su °b com plaint had been sum m arily dism issed
»• w ithout the exam ination o f  w itnesses (see s. 298 o f  the Code o f

K u b s i c k
L a l l  L a h a . 1872 as amended by s. 31 o f  A ct X I  o f  1874). Section 437 o f  the 

present Code extends this power to the case o f  any accused person 
who has been discharged  (see the last ten words o f  the section), an* 
it  is very reasonable to suppose that the L egislature iu  conferrir. i, 
upon the D istrict M agistrate a new power, a power, that is, which 
he was uot com petent to exercise under the law o f  1872, considered  
i t  proper that this power should be exercised by him over those  
M agistrates on ly  who are subject to his appellate jurisd iction . 
W e thiuk that this is a reasonable construction , and vv'hen we 
further construe the term “ inferior” used in  s. 435 to m ean, 
as I  have already said, inferior, so far as regards the particular 
subject-m atter, we are enabled to put upon the Code a construc
tion which reconciles sections at first apparently conflicting.

B ut then it  is contended tbat the words <c or otherw ise”  ia  
s. 437  g ive the D istrict M agistrate a power quite indepen
dent o f  the power conferred upon him in  cases in which 
he has proceeded under s. 435 . W e have considered tbis 
argum ent, aud we are unable to accede to it. W e think that these 
words “  or otherw ise” being words of general im port follow ing  
the particular words under s. 4 3 5 ”  m ust be construed  
according to the usual rule, aud that they  mean n ot in any  
other w ay whatsoever,” but iu  any other way provided by the  
Code. For exam ple, in the case o f  an appeal, the Appellate Court 
is empowered by s. 423  to send for the record, aud this 
would be a case in  point. Then there is the further argument; 
that i f  w e were to put upon the words <£ or otherwise”  the wide 
aud general construction contended for, the whole o f the lim ita
tion necessarily im plied iu the provisions of s. 435  would  
becom e unnecessary ; and snch a result w ould suppose in the 
L egislature an absence o f  all intention, which we think ought not 
to be imputed or presumed.

W e now come to the second contention, vis., that no notice was 
given  to the accused, and that no order could have have been 
m ade without g iv iu g  him an opportunity o f  being heard. Section
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440 provides-as follows: c< No party has any righ t to be heard 18B-A
either personally, or by pleader before anjr Oourt when exercising nomn

it.s power of revision, provided that' the Court may, if it thinks M01̂ 1” JoI5I]
fit, when exercising such powers, Lear any party  either peraou- Rrr* I0K
idly or by pleader, &c.” This is the general rule provided by the L a h a . 

Legislature, and it m ust be taken to bo a legislative recission of 
the usual principle th a t persons are entitled to be heard before 
any order affecting1 them to their prejudice can be made.
To this general rule so laid down by the Oode there nre two ex
ceptions to be found iu the Oode itself. The first is to bo found 
in clause (a) of the provision to s. 4>36. Tlie sooond is 
contained in the second paragraph of s. 439. The case now- 
before us does not come within either of these exceptions. W e  
therefore think that, as a m atter of strict law, it is impossible to 
s a y  that the petitioner in  this caso wns on titled to ha heard by 
the District M agistrate of tlio 24-Pergunnahs before the order 
complained of.could bo made. B ut this Court, in the exercise of 
its revisional jurisdiction, is competent to question not only tha 
legality, bn t the propriety of any finding, sentence or order, and 
we therefore think tha t it  is quite open to ns to deal with the 
question whether a D istrict M agistrate, in exercising the power 
couferred upon him by s. 437, exercises a proper, discretion 
in proceeding to make an order for further enquiry without 
giving notice to tho accused, and allowing him an opportunity 
of being heard. As the present case can, however, be sufficiently 
disposed of upon the first point, vye do not propose to enter into 
the merits, or to express any opinion whether the District Magis
trate in the  present instnnce exercised a proper discretion in 
making the order complained of without giving notice to tha 
accused person. A case was quoted by tlie learned Counsel for 
the petitioner in which M r. justice  Blitter a.nd myself thought 
that the accused ought to have had notice. That opinion had 
reference to the particular facts of. that ease and we laid down 
no general rule. In  the case now before us, having, read the 
petition which was presented to the District Magistrate* tlie in
clination of our minds is that that petition contained arguable 
matter—m atter upon which it would havo been fair to the ncoufced to 
have beard him in  person or hy CJoriusel before tin Order was niside,

18
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1884 which waa followed immediately by a warrant issued for liis,
Nobin arrest. But, as I  have alrendy said, innsuiuch aa tlio present

M o o k b b j b e  caao can sufficiently disposed of upon the first point, we think
u. i t  unnecessary to come to any definite conclusion' • upon the

HUSSTCK
L a l l  L a i u . second point.

I t  appears to ns that, for tlie reasons which I  have stated, tlie 
M agistrate of the 24-Pergnnnahs had no jurisdiction to make 
the order of the 5th December 1883 cornplnined of, nnd we 
m ust therefore set aside that order. W e were asked by M r. Allen, 
the learned Counsel for the opposite party , to tnbe up this onse 
tmder s. 429, and proceed to exercise our revisional jurisdiction 
after entering into the m erits. W e have considered this ap
plication, and we think that ifc is not one with which we can 
comply. The accused person has had uo notice of such an appli
cation ; and has not come here prepared to meet such a case. 
I f  we thought th a t we ought to exercise our revisional jurisdic
tion, i t  would be necessary to  issue a fresh notice, and appoint 
a further day for the hearing o f the case upon its merits. 
B ut having regard to the fact tha t if tbe prosecutor desires to 
proceed further, the Court of the Sessions Jntlge of the 24-Pev- 
gunnahs, which has jurisdiction, is close a t hand, wo think it 
unnecessary that the time of the High Court should be taken 
up in disposing1 o f a matter which can be dealt with by that 
tribunal.

The rule will be made absolute.
__________  Rule absolute.

APPELLATE OIVIL.
Before S ir R ichard Garth, JEnight, Ohief Justice, M r. Justice M itter and Mr-

Justice M eld .

ANONYMOUS CASE.*
Stamp A ct [ I o f  1879)) Schedule I , A rt. 44 (clauses a and J)— 

Mortgage-Deeds.

P e r  Owrwrn-'-Clause (a) o f Art. 44 of Schedule I  of tho Stamp, Aot, 1878, 
applies only to those deeds in which possession of the inortgng<}.d pro- 
perty is g iveD , or agreed to bo given at tho timo of tlio execution* of the 
deed, or in other words where immediate possession of the property is given 
or ngreed to be given hy the terms of tho deed to tho mortgagees.

Reference No. 7 of 3883 from the Board of lteveime.

1884 
January 17.


