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T H E  IM P E K IA L  B A N K  OF IN D IA  a t  B ezw ad a  awd
THREE OTHERS (RESPONDENTS)^ RESPONDENTS.*

C ode o f  G iv il  P r o c e d u re  { A c i  V  o f  1 9 0 8 ] j sec, 4 ? — “  B e p r e s e n -  
ta tiv e  ” — Offi^cial R e c e iv e r , i f  and  w h en  a,.

T h e qtiestion w hetlier an Offi.oial R ece iver  is a "  representa- 
tive ”  w itliin  section  47 o f the C ode o f  C ivil Proceditre depends 
upon the true character o f his p roceed in gs. I f  h is application 
is to stay an execu tion  sale o f  property or to  release it from  an 
attachm ent on the footin g  that the p roperty  in  question is 
property o f  the insolvent w hich has becom e vested in  him , lie 
is not to be regarded  as acting  in  a representative capacity.
Section  47 o f the Code has in  such  a case no application , 
because the Official R eceiver is e x erc is in g  his righ t as R eceiver 
to recover p roperty  vested in  him and is n o t pursuing a claim 
as a representative o f a party to  the suit in w hich  the decree  
was m ade.

A p p e a l  against the order of the Court of the 
Subordinate Judge of Bezwada, dated 26th April 
1932 and made in Execution Application l^o. 334 
of 1932 in Execution Petition Ko. 120 of 1931 in 
Original Suit Ho, 28 of 1931.

P, Satyanarayana Rao for appellant,
O. T, Q. Namhiar for first respondent. /

Gut. adv. vult.

JUBGMIOT.
The JUBGM]5iq'T of the Oourt was deliyered hy 

CoENiSH J.—The appellant is the Official EeceiTer Cobnmh J.

* Appeal againsi Order No. 319 of 1932.
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of Kistna, and as such, the Eeceiyer in the insol
vency of the second and third respondents to this 
appeal. The first respondent, the Imperial Bank 
of India, obtained a money decree against the two 
other respondents and against the fourth respond
ent, a son of the third respondent, in respect of 
his share in the joint family property. This 
decree was obtained in March 1931.

The second and third respondents were res- 
pectiyely adjudicated insolyents on 12th Septem
ber 1931 and 11th January 1932.

The Bank had attached the property of the two 
insolvents and the share of the fourth respondent 
before judgment. This attachment could not, of 
course, operate to prevent the vesting of the 
insolvents’ property in the Official Eeceiver on 
their later insolvency ; Raghunath Das v. Sundar 
Das KJwtri{l).

The Bank subsequently took steps to bring the 
fourth respondent’s share in the property to sale. 
Objection was made by the Official Receiver in a 
petition dated 19th April 1932. In this petition 
he alleged that on 4th March 1932 he had come to 
know from information given by some of the 
creditors that the property which the Bank was 
going to sell was the self-acquired property of the 
second and third respondents and another man, 
and, consequently, property in which the fourth 
respondent had no right or share. The petition 
prayed that the property should be released from 
the attachment and that the Bank’s sale should 
be stayed, or, in the alternative, that the sale 
proceeds should be deposited in Court pending

(1) (1914) I.L.E. 42 Gale. 72 (P.O.).
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the determination of the question of who was  ̂
entitled to them.

The Court dismissed the petition. The Judge 
seems to have thought that there had been some 
undue delay in bringing the petition. But the 
ground of his decision was that no reason had 
been shown why the Bank should suffer further 
expense by having the sale postponed. It is from, 
this order that the Official Receiver has appealed.

Mr. Nambiar on behalf of the Bant has taken 
the point that the Official Receiver’s petition is 
not maintainable as an application under section 
47, Civil Procedure Code, inasmuch as the Official 
Receiver is not a “ representative ” within that 
section. He contends that the only footing on 
which the petition can stand is as a claim or 
objection under Order XXI, rule 58 ; and an order 
made under this last-mentioned rule is un
doubtedly not appealable.

The Receiver or assignee in insolvency may be 
for some purposes the representative of the insol
vent. In Raghunath Das v. Sundar Das Khetri{l) 
their Lordships of the Judicial Committee held 
that the failure of the judgment-creditors to serve 
a notice under section 248 of the 1882 Code (now 
represented by Order XXI, rule 22, of the 1908 
Code) on the Official Assignee as the legal repre
sentative of the insolvent judgment-debtor 
rendered the sale in execution of the decree 
inoperative. That was a decision that the Official 
Assignee was the legal representative of the 
insolvent for the purpose of proceedings in execu
tion under section 248. There was, however, no 
definition of “ legal representative ” in the 1882

OPI'ICIAL
E e c e i v e e ,

K i s t n a
V.

I m p e r i a l  
B a n k  o f  

I n d ia .

Cornish J.

(1) (1914) I.L.E, 42 Calc. 72 (P.O.).
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Code. Now, by section 2, clause 11, of the 1908 
Code, a “ legal xepreseiitative” is defined as 
meaning a person who in law represents the estate 
of a deceased person. By virtue of the new 
definition, therefore, the Official Assignee or 
Eeceiyer of an insolvent would not be his legal 
representative for the purpose of Order XXI, rule 
22 ; though a rule of this High Court requires 
that a notice under Order XXI, rule 22, shall be 
given to the Official Assignee or Receiver.

The principle to be derived from the cases [See 
Kashi Prasad v. Miller{l), C. E. Grey, Official 
Assignee v. Hazari Lal{2)^ Sardarnial v. Aranvo,yal 
Sabhapathy{3), The Official Assignee at Madras v. 
Aiyu DiksMthar{A) and. Mohitosh Dutta v. Rai 
Satish Chandra Chundhuri Bahadur{5)] appears to 
be that the question whether an Official Assignee 
or Receiver is a “ representative ” depends on the 
true character of his proceedings. I f his appli
cation is to stay an execution sale of property or 
to release property from an attachment on the 
ground that the property in question is property 
of the insolvent which has become vested in him, 
the authorities above cited show that he is not to 
be regarded as acting in a representative capacity. 
Section 47 has then no application, because the 
Official Receiver is exercising his right as Receif er 
to recover property which is vested in him and is 
not pursuing a claim as a representative of a party 
to the suit in which the decree was made.

In the present case the Official Receiver’*s 
petition is headed as brought under section 47 and

(1) (1885) I.L.E. 7 AIL 752. (2) (1908) IX .R . 30 All. 486.
(3) (1896) I.L.B. 21 Bom. 205. (4) (1925) 48 M.L.J. 530.

(5) (1931) 35 C.W.N. 971.
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Order XXI, rule 58, of tlie Civil Procednre Code, 
and sections 4, 5, and 53 of tlie ProTincial Iiisol- 
yency Act. But it is necessary to look at tke 
substance of the petition. It is clear from para
graph 4 of the petition that in reality he is making 
a claim or objection under Order XXI, rule 58. 
In these circumstances, we must hold that the 
order made on the petition is not appealable and 
that this appeal must be dismissed with costs.

Solicitors for first respondent: Moresby and 
Thomas.

A.S.V.

03TPJ01AX
R eceiver ,

KiSTIfi.
V.

I m pebial  
B ank  op 

I n d ia .

APPELLATE CIVIL.

B e fo r e  M r . J u stice  V a ra d a ch a ria r .

M U T H U R A M A IS r  C H E T T I A B  ivimoE by  n e x t  friend  ' 
A .R .A .  B a m a n  Oh btty  (P laiutipj?), A ppellant ,

D.
A D A I K A P P A  O H E T T Y  an d  five  OTHtBRS (DBiEiiDAM a  

1 TO 6 ) ,  R espondents.*

C ode o f  C iv il P r o c e d u re  {A c t  V  o f  19 0 8 ), 0 .  X X I I ,  rr. 4 
a n d  11— A p p ea .1— L e g a l  r e p r e s e n td tw e s  o f  d ecea sed  d e fe n d 

a n t im p le a d ed  as resp on d en ts  in— D e a th  o f  one o f ,  a n d  h is  

lega l rejp resen ta five n ot b rou gh t on record — D ec ree  in a p p e a l  

a g a in s t  r e sp o n d e n ts — N u ll  a n d  v o id  a g a in st  legal r e p r e 

s en ta tiv e  n o t  so brou gh t on record^ w h en  n oP — D e a d  m a n —  
D e c is io n  a g a in s t— 'B in d in g  n a tu re  o f ,  on  his legal rep resen 

ta t iv e — D e a th  o f  a p a r t y  to  a n  a ctio% -~-J u risd iction  o f  

C o u rt to  g iv e  j u d g m e n t ,  w h eth er  in  h i s  f a v o u r  or a g a in st  

h im , i f  p u t  a n  e n d  to  h y— 0 .  X L I V ,  r . o f  the C o d e —  

A p p lic a h ility  to  case o f  resp on d en ts-— D e c re e  a g a in st a  d ea d  

m a n -^ V a l i d i t y  o f — Q u estion  as to -^ A p p U c a b iU ty  o f  ru le  to  
case o f .

Dnting the peadenoy of a suit brottglit io f  tite reaovefy of 
a share in derfcaiii properties agaixist two defendatits, orte of

1934,
May 9.

* Second Appeal Ho. 468 of 1930-


