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APPELLATE OIVIL.

B e fo r e  M r . Ju stice C orn ish .

1934, M U T H IA  C H B T T IA R  (F ir s t  depend an t-p btition ee)
^Qgnst 30. P e titio n e r ,

D.

S. B/. M . A . Bi. R A M A N A T H A N  O H E T T IA R  and another 
(Plaintiffs- eespondents) 5 R espondents.*

M a d ra s C iv il R u le s  o f  P r a ctic e , rr . 67 a n d  5 9 — C om m ission —  
Issu e o f — P r o p e r  tim e f o r  m a k in g  a-fjplication f o r — A f ’p lica 

tion  m ade later— E ffect o f — P r a y e r  f o r  a d jo u r n m e n t o f  tria l  

con sequ en t on such a p p lica tio n — P r in c ip le s  g o v ern in g  the  
g ra n t or re fu sa l  o f .

U nder rule 57 o f  the Civil R ules o f P ractice  the proper time 
fo r  m aking an application for the issne o f a oom m issioa is the 
date of the first hearing o f the suit. Inasm uch  as there is no 
rule preventing an application from  b e in g  m ade subsequently, 
an application for the said purpose, made lo n g  after the said date 
but a few  days before  the date fixed  fo r  final hearin g , should 
not be refused, though the party runs the risk o f the commis
sion not being com pleted and returned in  time. B ut the Court 
should refuse the prayer for ad journm ent o f the trial under 
rule 59 unless it  is satisfied that the application, cou ld  not or 
ought not to have been  made at the first hearing.

P e t i t i o n  under section 115 of Act Y  of 1908 and 
section 107 of the Government of India Act, 
praying the High Court to revise the order of the 
Court of the Subordinate Judge of Devakottai, 
dated the 16th day of August 1933 and made in 
Interlocutory Application JSTo. 1162 of 1933 in 
Original Suit No. 144 of 1938.

M. Patanjali Sastri toT petitioner,
F. Bamaswami Ayyar and N, Gr. Krishna 

Ayyangar for respondents.

* Civil Eevision Petition jŜ o. 1199 of 1933.



JUDGMENT. mcthu
C h e t t i a b

The petitioner was defendant in a suit in the r m̂anathan 
BoTakkottai Sub-Court. His petition is for the C h e t t ia k .  

revision of an order of tiie Additional Subordinate 
Judge dismissing his application for the issue of 
a commission for the examination of a witness 
in Burma. The suit was instituted on 19th August
1932. The date of first hearing was 24th February
1933, and on that occasion issues were framed.
The case was posted for trial on 29th August 1933.
On 11th August 1933, that is to say, eighteen days 
before the day fixed for trial, the petitioner 
applied to the Court to issue a commission. The 
learned Subordinate Judge said that the issue of 
a commission at that stage would mean a further 
adjournment of the suit indeiinitoly for some 
months. He was also of opinion that the excuse 
offered by the petitioner for not having made his 
application earlier could not be accepted.

Now it is clear under rule 57 of the Civil. Rules 
of Practice that the proper time for making an 
application for a commission is the date of the 
first hearing of the suit. There is nothing in the 
rules to prevent the application from being made 
subsequently. But the applicant who delays his 
application until after the date of first hearing is 
liable to the risk of being refused an adjourn
ment of the trial to enable him to have the com
mission returned in time for the trial.

Eule 59 says that, if an application for the 
issue of a commission to examine a witness is 
made subsequently to the first hearing and an 
adjournment of the final hearing is  prayed, the 
adjournment shall not be allowed, unless it is 
made to appear to the Court that the application
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MtjTHiA could not or on^lit not to liave been made at the
Oh e t t i a h  „  ,  ̂ .V. first hearing.
Ĉhettiak̂  ̂ The rule means this—that, if a prayer for 

adjournment of the trial is coupled with an appli
cation. for a commission, the Court shall refuse 
the adjournment unless it is satisfied that the 
application could not or ought not to haTe been 
made at the first hearing. The rule does not say 
that the application for a commission must be 
refused in such circumstances. If an applicant 
thinks that the commission will be completed 
before the trial, there is no reason why he should 
ask for an adjournment.

The learned Subordinate Judge seems to have 
thought that, because the issue of the commission 
might entail an adjournment of the trial (which 
had not been asked for), he must refuse the com
mission. In so thinking he misdirected himself.

The defendant was entitled to have his com
mission subject to the risk of its not being 
completed and returned in time for the trial. 
The civil revision petition is allowed, and a 
commission will issue from the lower Oourt and 
a fresh date will be fixed for the final hearing. A 
reasonable time for the issue and return of the 
commission must be allowed. Petitioner w ill get 
costs of the civil revision petition in this Court.

G.R.


