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cases of all public service inams. We must hold 
that lands burdened with a dasabandham service, 
which is a service of a public nature, are inalien­
able as being against public policy and, being 
inalienable, cannot be sold in execution of a decree 
against an inamdar. The lower appellate Court 
also found that estoppel cannot be relied upon to 
defeat a prohibition in law on the ground of 
public policy. No argument to the contrary was 
addressed to us by the appellant upon this point 
and that question therefore does not arise in this 
appeal. The second appeal must fail and be 
dismissed with costs.
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C ode o f  C iv il P ro c ed u re  {A c t  V  o f  1908), 0 .  X X I ,  r . 83—  
C ertificate to ju d g m e n t-d e h to r  u n d e r , a u th o r is in g  p r iv a te  
a lien a tion — O ra n t o f — A lie n a tio n  ‘p u r su a n t  to— A tta c h m e n t  

o f  sam e 'p rop erty  betw een  d a tes  o f ,  in  ex ecu tio n  o f  a n oth er  
d ec ree— P u r c h a ser  a t sa le  u n d er— I n v a lid it y  o f  a lien a tion  

m ade p u rsu a n t to  certifica te as a g a in s t— 8 e c . 6 4 — A p p l i -  
cahility a n d  effect o f .

Certain property having been attached, in  execution  o f a 
decree, the ju dgm en t-debtor sought fo r  perm ission nnder

* Second Appeal No. 598 of 1929.
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Order X X I , ru le  83, o f the C ode o£ Civil P rocedure to m ortga ge  
the property in  order to satisfy tTie d ecree . Perm ission was 
granted b y  tlie C ourt, the m ortgage was effected  in pursuance 
o f it, and th e  m ortgage-m oney was paid  in to Court b y  the 
m ortgagee and the decree was d ischarged . M eanwhilej that 
iSj subsequent to  the gran t o f  the perm ission and before  the 
execution  of th e  m ortgage, the same property  had been  attached 
in  execution  o f  another decree against th e  ju dgm en t-debtor 
and the property  was in  due course procla im ed and sold in. pur*“ 
suance o f the attachm ent.

S e l d  that th e  m ortgage h aving  been  execu ted  during the 
pendency o f the attachm ent ordered in the execution  o f  the other 
decree was b y  virtue o f  the provisions o f section  64 o f the Code 
n ot b in d in g  upon the purchaser at th e  sale under that other 
decree.

S ub-section  (2 ) o f rule 83 o f Order X X I  o f  the Code 
contem plates the situation as it  exists at the tim e o f the issue 
o f  the certificate and ca n n ot possibly refer to an attachm ent 
m ade subsequent to the issue o f the certificate or a ffect any 
claim s en forceable under that subsequent attachm ent.

A p p e a l  against the d-Gcree of the Court of the 
Subordinate Judge of Coimbatore in Appeal Suit 
No. 132 of 1927, preferred against the decree of the 
Court of the District Munsif of Udumalpet in 
Original Suit No. 75 of 1925.

A. C. Sampath Ayyangar for M. Krishna 
BharatM for appellant,

L. A. Oopalakrishna Ayyar and. C. D. Venkata- 
ramanan for respond.ents.

Cur, adv. vult.

The J u d g m e n t  o f the Court was delivered by 
' K i n g  J . - —Two decrees were obtained against one 
Appavu Goundan, a minor with Ms mother 
Konammal as his guardian in Original Suits 
Nos. 1114 and 835 respectively of 1922 on the file 
of the District Munsif of Udumalpet. In execu­
tion of the first (Original Suit No. 1114) certain
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property was attached on 2nd May 1923. On 4th. 
July 1923, Konammal on behalf of her son sought 
for permission under Order XXI, rule 83, Civil 
Procedure Code, to mortgage the property in order 
to satisfy the decree. Permission was granted by 
the Court on 5th July, and the mortgage was 
actually effected in pursuance of it on 19th August 
by Exhibit A. Next day (20th August) the 
mortgage-monoy was paid into Court by the 
mortgagee (Narayana Goundan) and the decree in 
Original Suit Eo. 1114 was discharged. Mean- 
while however, on 19th July, the decree-holder in 
Original Suit No. 835 had also attached the same 
property and the property was in due course 
proclaimed and sold in pursuance of the attach­
ment, one Kandasami Chetti becoming the auction- 
purchaser on 8th February 1924. In 1925 the 
mortgagee under Exhibit A  brought a suit 
(Original Suit JSTo. 75 of 1925) to enforce his 
mortgage, impleading Kandasami Chetti as the 
second defendant. The second defendant pleaded 
that the mortgage, having been executed during 
the pendency of the attachment ordered in the 
execution of his decree, was, by virtue of the pro­
visions of section 64, Civil Procedure Code, not 
binding on him. Both the District Munsif of 
Udumalpet and the Subordinate Judge of Coim­
batore on appeal have upheld this contention and 
dismissed the mortgagee’s suit. The mortgagee, 
has accordingly filed this second appeal.

On a mere comparison of dates it is of course 
obvious that the appellant cannot succeed, his 
mortgage having been effected one month later 
than the attachment in favour of the second
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defendant. But the appellant takes Ms stand upon 
tlie language of sub-section 2 of Order XXI, 
rule 83, whicli contains the phrase “ notwithstand­
ing anything contained in section 64 ” , and it is 
argued that what this sub-section means is that 
once a Court has granted a certificate to the 
judgment-debtor authorising private alienation 
no one can make use of section 64 to attack the 
title of the alienee when the alienation has been 
effected, or, in other words, that the mere issue of 
the certificate was enough to render the title of 
the alienee unassailable.

It seems to us that this interpretation of the 
sub-section cannot bo accepted. The whole of the 
first portion of that sub-section runs as follows:—

“  In  such, case the Court shall grant a ceTtificate to the 
jTidgment-debtor authorising him within a period to be men­
tioned therein, and notwithstanding anything contained in 
section 64-j to make the proposed m ortgagej lease, or sale.^^

It is clear from this that what is contemplated is 
the situation as it exists at the time of the issue 
of the certificate, and the sub-section must mean 
that, in spite of the fact that the property in ques­
tion /las been attached, which would ordinarily 
inyalidate any alienation according to the pro­
visions of section 64, yet in these particular 
circumstances that attachment shall not invalidate 
the alienation made in pursuance of the Court’s 
certificate. “We entirely fail to see how the sub- 
section can possibly refer to an attachment made 
subsequent to the issue of the certificate or affect 
any claims enforceable under that subsequent 
attachment. That the issue of the certificate is 
itself enough to render the alienee’s title unassail­
able is a position which cannot be maintained in
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Natxayana Tiew of the pxoYiso witli ■whicli sub-section 2
G otjndan ends ;

“  P rovided  that no m ortgage, lease or sale nnder this 
rule shall becom e absolute until it has been  confirm ed b y  the 
Court.'”

In the present case there is nothing at all to show 
that the mortgage has been confirmed, and, thongh 
there is no positiye finding on this point by either 
of the Courts below, it seems highly probable that 
there was in fact no confirmation as no order of 
confirmation was produced by the plaintiff.

It was argued for the appellant that a liberal 
construction ought to be put upon the phrase “ not­
withstanding anything contained in section 64 ” 
as otherwise great hardship would be done to the 
appellant. Why, it was argued, should a mort­
gagee lend his money in perfect good faith and on 
the strength of a certificate from the Court, and 
then run the risk of losing his security because of 
the existence of some second attachment of which 
he had no knowledge ? ISTo doubt a mortgagee so 
circumstanced might fairly complain of his ill- 
fortune but we fail to see how this equitable 
argument can successfully be raised in favour of 
the present appellant. The findings of fact are 
that, though the Court passed an order allowing 
the application of the 4th July, no certificate was 
actually issued and the use of the word “ shall ” 
in sub-section 2 shows that the issue of such a 
certificate is an essential step in the procedure 
and further, as we have already stated, there is 
nothing to show that the mortgage was ever 
confirmed. In these circumstances the appellant, 
apart altogether from the meaning of the disputed 
clause, cannot plead that he has obtained from



VOL. L V I I I ]  MADKAS SEEIES 397

the Court an indefeasible title. The act of con­
firmation by the Court is as essential as the issue 
of a certificate and it is here, it seems to us, where 
the unfortunate hypothetical mortgagee who has 
relied upon the Court’s certificate would receive 
his protection, for, in an application for confir­
mation, the Court would certainly consider the 
question of a subsequent attachment and could 
refund to the mortgagee the money which he had 
deposited into Court.

It remains to consider various rulings which 
have been cited before us by the appellant’s learned 
Advocate. The first is a decision of the Calcutta 
High Court reported as Miajan Ali v. Eiip Chandra 
SarmaiX). In that case there was a certificate 
granted by the Court on 15th January, a second 
attachment on 24th January and a representation 
to the Court by the judgment-debtor, decree- 
holder and purchaser on 31st January that a sale 
had actually been effected. It was held that this 
sale, even though not then formally confirmed, 
could be confirmed at any time the purchaser 
cared to apply for confirmation and that it was 
not invalidated by the attachment. The crucial 
date, viz., the date when the sale was actually 
effected, is nowhere given in this ruling. If this 
were between the 15th and 24th January, as is 
very likely, the sale could of course not be 
invalidated by the attachment, but it is impossible 
to cite this ruling, as appellant’s learned Advocate 
wishes to do, as authority for the position that 
because the certificate was prior to the attachment 
the sale effected in pursuance of the certificate 
(whatever may be its date) cannot be assailed.
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29
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JSTest comes Qurban Ali v. Ashraf Ali{l). In 
that case some arbitrators made an award that L 
should sell certain property to Q. Later a decree 
was passed in accordance with the terms of this 
award, and, in compliance with the decree, L exe­
cuted a conyeyance of the property to Q. Between 
the date of the award and the date of the decree 
the property was attached. It was held that the 
conveyance was not inYalidated by the attach­
ment as the conveyance, being made in pursuance 
of a decree of the Court, could not be held to be a 
private alienation. Now in the present case there 
was no decree directing an alienation but only an 
order permitting an alienation under certain 
terms. It was attempted to be argued by appel­
lant’s learned Advocate that alienations under 
Order XXI, rule 83, stood in a class by themselves 
as quasi-public or quasi-private alienations, but it 
is clear from D attar am v. Qangaram(2)^ which is 
cited in the judgment of the learned District 
Munsif, that such alienations are the “ acts of the 
judgment-debtor alone ” and clearly therefore fall 
under the terms “ private transfer ” in section 64. 
The Allahabad ruling is therefore of no assistance 
to the appellant.

The ruling in Lalcshman v. Eamchandra{S) 
can also be distinguished in the same way, for it 
was there held that a mortgage executed by the 
Court in pursuance of a decree for specific per­
formance by A  against B was not a private 
alienation by B, Sunhari Sitayya v, Mudaraga4di 
Smya8i{:i) is another case of an alienation follow^ 
ing upon a decree for specific performance.

(1) (1882) IX.R. 4 AIL 219.
(3) A LE. 1932 Bom. 301,

(2) (1898) I.L.B. 23 Bom, 287,
(4) (1924) 46 M.L.J. 361.
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Finally was quoted the ruling in Madan 
Rehati{l). It was there held that

“  a conveyance  o f a p roperty  executed  a fte i its attaoK- 
m ent before j-udgm ent b y  a cred itor, in pursuance o f a contract 
dated before the attaclim ent, skould prevail, inasm uch as it was 
m erely carrying out an ob liga tion  w M ch  was incurred  prior to 
the attachm ent/^

Now it is true that in this case there was no 
actual decree but emphasis must be laid upon the 
word “ obligation ” and in the present case, as 
already pointed out, the judgment-debtor was 
under no obligation to do anything.

The appellant can therefore in our opinion 
derive no assistance from the various rulings on 
which he seeks to rely, and, as we have already 
indicated, the reasonable and natural interpre­
tation of the words in sub-section 2 o f Order XXI, 
rule 83, is not the interpretation which he asks us 
to adopt. The appeal accordingly fails and must 
be dismissed with costs.

A.S.V.
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