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K E IS T A P P A  M U D A L IA R  and six o th e r s  (D efen d a n ts), 
R esp on d en ts.*

C ou rt F e e s  A c t  { V I I  o f  1870 ), sec. 7 ( iv )  (b )— P a r tit io n  su it by  

cop a rcen er in  p o ssessio n  o f  jo in t  f a m i l y  p r o p e r ty  govern ed  

h y— P r a y e r  f o r  d ec la ra tio n  that sa les  in  d isch a rge o f  fa th e r  s 

d ebts are n o t b in d in g — A r t .  17-J. (i) o f  S c h ed u le  I I  (M a d r a s  

A c t  V  o f  1 9 2 2 )— W h e th e r  go vern s  such a p r a y e r „

Section 7 (iv) ( 6) o f the Court Fees A c t  (V II  o f 1870) 
applies to  a suit for partition o f jo in t fam ily property b y  
a coparcener in possession and under that section  the valuation 
o f  the re lie f rests w ith  the plaintiff.

W here, in such a suit, the plaint prayed  also for  a declara­
tion  that certain  sales m ade by  the Official E eceiver fo r  
discharging debts o f  the p la intiff's  father, w ho had becom e an 
insolvent^ were not b in d in g  upon  the p laintiff and that they  
should b e  set aside.

H e ld ,  that, in  regard  to that relief^ cou rt-fee  was payable on 
the basis that it was governed b y  article 1 7 -A  (i) o f 
Schedule I I  to the Court Fees A ct.

T he sales attacked  bein g  virtually those by  an undivided 
father, it was n ot ob liga tory  upon th e  plaintiff to get them set 
aside, and it  w ou ld  be sufficient to obtain  a mere declaration 
that they were invalid. Section  7 (iv -A ) o f the Court Fees A c t  
was therefore inapplicable.

The S e c r e ta r y  o f  S ta te  f o r  I n d ia  in  Gounail v. Lahhanna^  
(1982) 64 M .L .J . 24, follow ed.

P e t i t i o n  under section 115 of Act V  of 1908 
praying the High Court to revise the order of 
the District Court of North Arcot, dated 22nd 
December 1930 and made in Appeal Suit ISTo. Nil

’“‘ Civil Revision Petition No. 696 of 1931.



A nnamalai of 1930 (Eeceipt No. 2315 dated 25th November
E eistappa. 1930). ,

M. Patanjali Sastri for petitioner.
P. y. Rajamannar for Government Pleader 

(P. Venkataramana Rao) on behalf of Government.

JUDGMENT.
The suit as framed is one for partition of the 

joint family property by a coparcener in possession 
and, that being so, the provision of the Court Fees 
Act that applies is section 7 (iv) (&), which reads 
thus :

“  T o enforce the right to share in any property on the 
ground that it is jo in t fam ily property/'^
Rangiah Chettij v. Suhrammiia Chetty{l). The 
valuation of the relief under that section rests 
with the plaintiff, who has valued it at Ks. 10, and
I must hold that the proper court-fee has been 
paid in respect of this relief. There is no allega­
tion in the plaint that the plaintifi; became divided 
in status, and there is nothing to show in what 
circumstances he was allowed to put forward such 
a case at the trial. It is suggested that probably 
at the framing of the issues, on the statements 
made by the party or his Counsel, an issue was 
raised as to whether there was a division in status. 
"With this I am not concerned and 1 do not propose 
to consider whether tbe plaintiff should have been 
allowed to put forward a different case without 
amending his plaint. I f  the claim is to be treated 
as by a divided member, Mr. Bajamannar contends 
that not only would the court-fee payable be 
different (he argues that article 17-B of Schedule
II would then apply) but that even a question of
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jurisdiction would arise. As I liaye said, all that ann am alai 

I am now concerned with, is, what is the proper Kmstappa. 
court-fee payable on the plaint as it stands ? I 
wish to make it quite clear that that is the only 
question with which I can now deal.

There is a further relief prayed for in the 
plaint, namely, that certain alienations made by 
the Official Eeceiver should be set aside. The 
plaintiff alleges that his father, the first defendant, 
became insolvent, that the latter’s debts are not 
binding upon his share and that therefore he is not 
bound by the sales made by the Official Eeceiver, 
the seventh defendant. On that ground he prays 
for a declaration that the sales are not binding, 
and further that they may be set aside. Mr. Eaja- 
mannar contends that it is obligatory upon the 
plaintifl: to get the sales set aside and, that being 
so, section 7 (iv-A) applies. It reads thus .*—

In  a suit fo r  cancellation  of a decree fo r  m oney or other 
property  h av in g  a m oney value or other dooTinient riecnring 
m oney or other property  h av in g  such yalue^ accord ing to the 
value o f the su b ject-m atter o f  the

The case on which he relies, Doraisami v. 
Thangavelu{l)^ decided by me, relates to a trans­
action by a guardian of a minor, whereas the 
present suit is altogether of a different kind, the 
sale attacked being virtually that by an undivided 
Hindu father. It has been held by a Bench of 
this Court, of which I was a member, in The 
■Secretary o f State for  India in Council Lak- 
Jianna{2) that, in the case of an alienation by the 
father, it is sufficient to obtain a mere declaration 
that it is not binding and the article that was held 
applicable in respect of such, a relief is 17-A (i) of

VO L. L V i l i ]  MABBAB SEMES 387
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Anuamalai Schedule II, tlie one relating to tiie obtaining of a
kbistapfa, declaratory decree where no consequential relief 

is prayed. By that decision of the Eench I am 
bonnd, but a distinction, it is urged, exists between 
that case and the present one. There, all that 
appears from the report is that the mortgage was 
effected by the father ; in such a case it is for the 
creditor to make oat that the alienation is binding 
upon the son. In the present case, however, the 
sale was made for paying off the father’s antece­
dent debts and such a sale is binding upon the son,, 
unless he affirmatively proves that the debts are 
either illegal or immoral It is contended that on 
that ground the sale in the case in hand is prima 
facie good and therefore it is the son’s duty to 
have it set aside. I do not think it would be 
right to import such a distinction in deciding 
a question of court fee—a distinction based upon 
the onus of proof. I therefore hold that, in regard 
to this relief, the plaintiff should be called upon 
to pay a court fee on the basis that it is governed 
by article 17-A (i) of Schedule II as already 
stated.

The case will go back to the lower appellate 
Court for being dealt with according to law. I  
make no order as to costs.

K.W.R.
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