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with notice of a prior agreement for sale, shall not be allowed to
retain the property as against the person claiming under the

Nat# BOY prior agreement.

Bnosmua
CHUNDER

It has been argued that Mr. Justice Pontifex, in the ocnse of

.8urma Roy, Fueludeen Khan v. Falir Mokamed Khan (1}, has expressed an

1883

May 28.

opinion adverse to that adopted by Justices Mitter and Maclean,
But it will be found that the equitable doctrine upon which those

learned Judges acted did not apply to the last mentioned caseat all..

It is true that in the course of his judgment Mr. Justice
Pontifex used some expressions which might be construed in favour
of the appellant’s argument, but those expressions were not
material for the purposes of the cnse, because both he aud I dis-
tinctly decided that no notice was proved.

The very principle, therefore, upon which Mr. Justice Mitter's
judgment proceeds was inapplicable to the onse decided by
Mr, Justice Pontifex and myself,

It appears also that Mr. Justice Mitter's view is supported by
a decision of the Bombay Court (2).

The appeal will be dismissed with costs.
Appeal dismissed.

ORIGINAL CIVIL,

Before Mr. Justios Pigot.
JOHUR MULL KHOORBA ». TARANKISTO DEB axp ormens.*
Sale in ezxecution of Deores— Qartificats of Purchase by Registrar-= Con-
veyanoe—Suit for Partition—Declaration of right to share—Rules of
Court 415, 431,
The position of a purchaser at o sale in execeution of a decree of the
High Court after he has obtained a certifieate from the Registrar under

"Rule 415 of the Rules of Court, is that of a porson clothed with a right to

a conveyance invirtue of a contract ; ho doss not hold save as regards the
parties to the coutract of sale, tho position of an owner, When the sale i
oonfirmed the purchaser is entitled to a conveyanoo, and until he obtaing a
conveyance the property in the estnte purchased does not, having regnrd
to Rule 431, pass to him so as to give him rights as agninst porties not boung
by the decree under which the sale took placo. All that passes to him ag

'# Note—1In this onse the plaintiff preforred an appeal whivh was dismissed

on the £8th of January 1884, the appollant not appearing.
(1) 1. L. B. 8 Cnlo,, 8386 ; 4 0. L. R., 267.

(2) Panka Ehamasi v, Fatta Upeyi, 12 Bom, H. C. 179,



VOL. X.| -OALOUTTA SERIBS, 253

against the defendant in that suit is an equitable estate and a right to a 1888
conveyance of the property. And, therefore, as the eatate in the property o e———
purchased has not passed, the purchaser is not entitled to maintain a suit "E‘;’:ﬂ,‘,’ ;'I'
for partition. In such a suib he could not on partition give a good oonveyanoe .
to the parties interested in the estate, nor would he be entitled to a de- Tmﬂﬂil'sm
claration of his share in the property.
Tuis was a suit for a declaration of the plaintif’s right to
certain property sold by the Court under a decrees, and for partition.
The plaint stated that three brothers, Prosunno Narain Deb,
‘Woopendro Narain Deb, and Shib Narain Deb, were jointly en-
titled to certain properties, and that by deed Prosunno Narain and
Shib Narain each conveyed a one-sixth share in the pro-
perties to Woopendro Narain. On the 29th of May 1875, Woopen-
dro Narain mortgaged his share in the properties. The mortgagee
on the 19th of May 1876 obtained a decree for sale of the mort-
gaged properties.
On the 7th of June 1879 the properties were put up for sale
in lots by the Registrar, and the present plaintiff purchased some
of the lots, and obtained a certificate that he was the purchaser
from the Registrar under Rule 415 of the Rules of Court, hut
no conveyance to him, such as is provided for unnder Rule 431,
was exacuted. He now sued for a declaration of his rights under
the purchase and for a partition, making the varions members of
the joint family defendants,

Mr., Paulit and Mr, Mitter for the plaintiff.

Mr. Bonnerjee and Mr. #. P, Gasper for the defendant Tarankisto
Deb. '

Mr. Dutt, Mr. Apear, Mr., Wilkinson, Mr. Agnew and Mr.
O’ Kinealy for the other defendants, .

Mr. Mitter tendered the Registrar’s certificate as showing
the plaintiff’s title.

Mr. Bonnerjee objected.” The proper proof is the comveyance
under Rule 481, The preliminary steps are not evidence; they.
would only be relevant if an objection was taken to the validity of
the conveyance. The certificate is merely proofof a right to a don-
veyance. It is the conveyance that vests the property, not the sale.

Mr. Mitter.—The certificate is part of the plaintifi’s tifle; 16
shows what properties were - sold and who was the purchaser.
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1383 [Piaor, J.—The question is whethor the property was assigned, and
Jonur Murt the way to prove that is by the assignment.] No conveyance
KHD.?' P2 is necessary. 'The plaintiff was declared to be the purchaser by
TAB]“)gKIs“ the Registrar, and the certificate is rolevant as showing that.
[Praor, J.—~The faet that the plaintiff was the purchaser and paid
the deposit does not give him a title, Rule 481}, A conveyance
is not made absolutely necessary by the Rules. A sale ecertificate
is mnecessary, because possession cannot be given withont it—Civil
Procedure Code, 5. 318. If the purchaser by accepting the title
and paying the purchase-money ean claim possession, why should
a conveyauce be necessary? The parties are Hindus, and no con-
voyance is necessary ; the property passed as soon as the money
was paid, and the plaintiff declared to be the purchaser. A sale
certificnte when confirmed passes the property— Tara Prasad Mytes

v. Nund Kishore Giri (1).

Rule 408 provides that the Registrar shall make an entry
in his note-book declaring the highest bi dder to' be the purchaser,
and when that is certified it is conclusive under Rule 564.

Praot, J.—The plaintiff claims as a purchaser of the share and
interest of Woopendra Narain (who is mentioned in the 7th
9th, and 14th paragraphs of the plaint) in certain family pro:
perty in which Woopendra Narnin is stated to have had an interest,
together with the defendants, or those whom they represent, by
inheritance, and also under the provisions of the deed mentioned.
in the 9th paragraph of the plaint.

Woopendra Narain mortgaged his share in the property (described
in the plaint simply as lots one to five) ; and under a decree in 4
guit brought on the mortgage, the property mentioned in the
mortgage was sold under the Rules for the sale of mortgaged
property.

The plaintiff became a purchaser of partof the property at the
sale by the Registrar under the decree, and he now prays for g
declaration - of his rights under the purchase ; he s ubmits that he is
entitled to specific shares in the properties mentioned, and. prays
in the alternative for a declaration as to how much he so beenms.
entitled to, and for a partition,

M) T L R, 0 Calo. 482,
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The sale took place, as stated in the plaint, under the rules for 1888
the sale of mortgaged property. The Registrar certified the result Jomur Munn
of the sale under Rule 415, aud no applicution appears to have been XH00REA
‘made to discharge or vary the certificate, which would under Rule TARANKIBTO
417 le deemed to be confirmed, unless such application were made o
within the time prescribed by the Rules.

But no conveyance, such as is contemplated by Rule 481,
was executed. 'l“he «plaintilf relics upon the certificate issued by
the Registrar after the sale by him, and argues that that sale
jpassed the property-—no application such as is contemplated by Rule
417 having been made, and the sale mentioned in the certificate
having thus become by vivtue of that rule confirmed, But I don’t
think that gives n title such as to enable the plaintiff to maintain
this suit. I regard his position as that of a person clothed with a
right to o conveyance in virtue of a coutraot of sale; he does not
hold, save ag regards the parties to the contract of sale, the position
of owner. Here the sale having become confirmed, the purchaser
is entitled'to a conveyance, anc, until he obtained a conveyance
I do not think that, having regard to Rule 431, the propertyin the
estute ' purchased passed to him so as to give him rights as against
p;u ties not bound by the decree under which the sale took place,
and as regards them I consider his position to be analogous to the
pOSlthll of a purchaser as desoribed for instance by Cottenham,

L.C., in Tasker v. Small (1).

I have been referred to a case, Tara JFrasad Mytee v. Nund
Kishore Giri (2) decided this year. But I apprehend that the learn~
od Judges in that case said no move than that a sale under the
Code of Civil Procedure when confirmed by the Court passes the
property.

That decision does not tonch this oase. Here- there was no
gertificate of sale issued under the Code, and no confirmation of
a sale so certified. I learn from the Registrar that Rule 431 was
drawn.up in contemplation of this point, Afbel consideration by
"Sir _’B,'iphm-d Couch, and the rest of the Court, this rule waa
expressly framed sa'as to exclude the issue of = gertificate under
the Code. The result is that there passed to the plaintiffy not the

(1) 8 M. & Cr. 71,70
() I. L, B., 9 Onlo,, 482.
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estate in the property purchased, but only as regarda the defendant
in the suit, an equitable estate and a right to a conveyance of the
property.

The estate in the property purchased not having passed to
the plaintiff, he is not entitled to maintain a suit for partltton i he
could not on a partition give a good conveyance to the other
parties interested in the estate, nor is he entitled as against them 40
the declaration prayed for,

The suit is dismissed with costs.

Attorney for the plaintiff : Baboo N. C. Bose.

Attorneys for the defendanta: Sen & C b., Baboo Bolye Chand
Dutt and Baboo Preonath Bose.

APPELLATI: CIVIL.
Bafore Sir Richard Garth, Knight, Chief Justies, aad Mr. Justies
" MoDonell.

IN TE® MaTTER OF THE PETITION oF KRIBTO LALL NAG.*
Legal Practitioners Aot (XVIII of 1879) sa. 16 and 40—Tnlerim. Sugpension
w—DPolice papers,

Depositions of witnesses, or confessions tnken at s police investigntior
are not, as far ne their subject-matter is concerned, any more the propert§
of the police than the property of the prisoners, and a pleader is not guilty
of hissonduct of any kind in making use of suoh doduments for the benefit
of his olient, when delivered to him by the olient, however improparly the
olient may have beoome poesessed of such documents, provided the pleader i
neither party nor privy to their obtainment.

The power of inferim suspension given under 5. 14 (ol 8) of Aot XVIH
of 1879, when read with s. 40 of the samo Act, can only, be exm'msad -aftg
the plender has been heard in bis defence and ponding the mveshgntmn and
o ders of the High Court,

Iy this case one Kristo Liall Nag, a first grade pleader, prac.
tising at Noakhally, whilst defending one Chand Myan op a pre-
liminary enquiry into a oase of dacoity, put certain questions o
the witnesses, which tended to show that he was i possession
of eopies of certain police investigation papers. It subsequently
was proved that he had in his possession copies of the confessionk
of two men who were charged jointly with his client, At the pre-
liminary enquiry Chand Myan was discharged, but the other

* Rule No. 1142 of 1888, agninst the order of Mr. IL 'W. Barber, Depnfy
Magistrate of Noakhally, dated the 80th Auguet 1888.



