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Hindw Low—Joint family—Debt incurred to assist prosecution
Sor the murder of a member of the joint family—If binding
on all members.

The first defendant, a grandfather, mortgaged the joint
family property belonging to himself and his grandsons,
defendants 2 and 3, for the purpose of borrowing money to pay
an Advocate who was engaged to assist the police in prosecuting
a man accused of having murdered the first defendant’s son,
who was also the father of defendants 2 and 8. In a suit
brought upon the mortgage the question was whether money
spent in assisting the prosecution which could bring no definite
benefit to the family at all but was undertaken either to satisfy
feelings of revenge or feelings of prestige should be considered
as legally binding upon all the members of the family.

Held, that the debt incurred was not binding upon the
family ag being either for necessity or for family benefit.

In such a case, the decree should be passed against the
grandfather’s share of the family property and not against the
shares of the grandsons.

Held further, that since the debt incnrred was clearly
neither itlegal nor immoral, the grandsons were bound by the
doctrine of pious obligation to discharge it ; and the mortgagee
was entitled to a decree against the assets, if any, of the family
in their hands.

Anokh Singh v. Sapuran Singh, (1928) 79 1.C. 980, con-~
sidered. ‘

Erishna Ayyor v. Muthulakshmi Ammal, (1938) 66 M.IL.J.
842, distinguished.

*Jecond Appeal No. 106 of 1933. -

1936.

November 26,
— T



944 THE INDIAN LAW REPORTS  [1937

Marormavess SECOND APPEAL against the decreo of the Court
e . . . .
Nrsmcoia- of the Subordinate Judge of Tuticorin in Appeal

THAN.

Suit No. 24 of 1931 preferred against the decree of
the Court of the District Munsif of Kovilpatti in
Original Suit No. 340 of 1929.

S, Narasinga Rao tor K. Rajal Ayyar for tirst
appellant.

S. Ramaswami Ayyar for first and second
respondents,

JUDGMENT.

This is a suit brought upon a mortgage deed
of 1920 by the mortgagee to enforce his mortgage.
The mortgagor is the first defendant. The other
defendants are his two grandsons, defendants 2
and 3. In the mortgage deed the property is
described as belonging to the mortgagor himselt
but it has been found by the Court of first
instance that the property mortgaged was really
the joint family property of the mortgagor and
his grandsons. The purpose for which the money
was borrowed was recited to be to pay an Advo-
cate who was engaged to assist the police in
prosecuting a man accused of having murdered
the first defendant’s son, who was also the father
of defendants 2 and 3. Both the Courts have held
that this was a purpose binding upon the joint
family and have given a mortgage decree over the
whole of the property, that is to say, including
the shares of defendants 2 and 3 as well as thz
share of the first defendant.

It is contended in this second appeal that this
finding is wrong and that the mortgage as amor‘f;
gago can be valid only as against the share of the
first defendant. The learned Advocate for the
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respondent, however, argues that the question Marurmarrax
whether any particular sum of money had been NIRAIKULA-
borrowed for family necessity or a purpose binding ™™
upon the family is a question of fact and that, as
both the lower Courts have given findings on this
question, I am precluded from interfering with
those findings in second appeal. I agree that in
the main the question whether money had been
borrowed for a family purpose is a question of
fact. I agree also that there is a finding in the
present case that money was necessary if a pleader
were to be engaged to assist the police, that is to
say, that the money was not otherwise available.
But it does not seem to me that either of the
Oourts below has definitely given any positive
finding of fact on this point. They are clearly
obsessed by the difficulty of the situation. In the
ordinary sense of the word it is not necessary and
never can be necessary to spend money in order
to assist in the prosecution of a person accused of
the murder of a member of one’s family. To have
that person convicted and even hanged can do the
family no good ; it cannot restore the murdered
man to life ; it cannot be said to affect the finances
of the family or even its prestige. In any case
the Courts below have not seriously faced this
problem. The District Munsif in giving his
finding merely says : “In the absence of decid-
ed rulings either way I am inclined to hold that
this is an item of expenditure which should bind
the family. To hold otherwise would sometimes
work grave hardship.” And the learned Subordi-
nate Judge says as follows: “In the present
instance the debt in question was incurred for the
purpose of finding out and bringing to book the
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veal offender, that is to say, for the vindication of
justice. Such an object seems to me proper and
lawful and the vindication of justice is as much a
necessity as the defence of an accused member of
a family.” It seems to me that that finding was
given merely as a bare expression of opinion on
the part of the learned Subordinate Judge. There
is no attempt at showing by any kind of detailed
discussion of the circumstances of the family how
this benefit is derived or how this necessity ariges.
I donot, as I have said, consider that these
findings thus hesitatingly expressed actually
amount to findings of fact which preclude me
from interfering in second appeal.

In support of the lower Court’s decision I have
been referred to two cases. The first is the oneo
reported as Anokh Singh v. Sapuran Singh(1).
There money was borrowed in order to prosecute
a case under section 498, Indian Penal Code. The
decision, however, that it was necessary to incur
debts in order to prosecute for an offence under
that section is not discussed at any length but is
contained in a single sentence :

““ Debts incurred for a litigation of this nature mayinmy
opinion be reagsonably regarded as necessary.”

The other case is the one reported as Arishna
Ayyar v, Muthulakshimi Ammal(2). That is
clearly distinguishable from the facts of the
present case, for there money had been borrowed
partly in order to recover title-deeds and partly
ta defend a widow against an unfounded charge
of having forged a bond. It has never been
doubted that money spent in defending a member

(1) (1923) 79 L.C. 980. (2) (1933) 66 M.L.J, 342.
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of a family on a criminal charge is a legal neces- Marvraseeax
gity, The question here obviously is whether NIRATRULA-
monoy spent in assisting a particular prosecution o
which can bring no definite benefit to the family

at all but is undertaken either to satisfy feelings

of revenge or foelings of prestige should be consi-

dered as legally tinding upon all the members of

the family. I do not think I can derive very

much assistance from either of these two cases.

It seems that the matter is one on which autho-

rity is practically wanting and one of first
impression, and taking the words *“ necessity * and

“ family benefit >’ in their ordinary sense, it seems
impossible to held that the debts incurred in this

ingtance can be binding wupon the family. I

would therefore set aside the findings of the

lower Courts upon this point.

Tre result, bowever, is not to dismiss the
plaintiff’s suit altogether. He ecan still have a
morugage decree against the first defendant’s share
of the family property ; and as against defendants
2 and 3, since the debt incurred is clearly neither
illegal nor immoral and they are bound by the
doctrine of pious obligation to discharge it, he

~can have a decree against such of the assets of the

family as have come or may come into their

hands. I make no order as to costs in this appeal.
V.V.C
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